10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Wednesday, 27 January 2010

(10.00 am)

RT HON LORD GOLDSMITH QC

THE CHAIRMAN: Good morning.
RT HON LORD GOLDSMITH QC: Good morning.

THE CHAIRMAN: Good morning and welcome, ladies and

gentlemen. Good morning, Lord Goldsmith.

RT HON LORD GOLDSMITH QC: Good morning.

THE CHAIRMAN: We have a full day of hearings today and we

are continuing to hear evidence o n the legal issues
surrounding the military action in Iraq, and in
particular to examine the legal basis for military
action, including the process by which legal advice was
provided to government and the substance of that advice.
We will also consider some of the legal issues in
relation to the No Fly Zones, the conduct of the
military campaign, and, if time permits, the duties and
obligations of occ upying powers.
As | indicated yesterday, we will not, in these
hearings, be considering legal issues in relation to
Iraqi civilian human rights, detention or related
matters.
Now, our witness today is Lord Goldsmith, and you

were Attorney General from June 2001 until June 2007.

25 RT HON LORD GOLDSMITH QC: Yes.
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THE CHAIRMAN: Now, two preliminaries whic h | state on every

occasion: we recognise that witnesses are giving

evidence based in part on their recollection of events,

and we, of course, cross - check what we hear against the

papers to which we have access.
| remind each witness that he will later be asked to
sign a transcript of the evidence to the effect that the

evidence he has given is truthful, fair and accurate.

With those preliminaries out of the way, | will ask

Sir Martin Gilbert to open the questions. Martin?
SIR MARTIN GILBERT: Lord Goldsmith, our first questions are
about the No Fly Zones, which were established in 1991,
and the lega | grounds of overwhelming humanitarian
catastrophe to Iraqgi Kurds in the north and Iragi Sunnis
in the south.
What advice did you and your predecessor,
Lord Williams of Mostyn, give as the legal basis
No Fly Zones in the years after 19917
RT HON LORD GOLDSMITH QC: Well, | discovered, of course,
after | had become Attorney General, that he had
advised -- Lord Williams had advised on the
No Fly Zones, and, in short, after getting detailed
assessment from others in government, principally coming
from, probably, through the Cabinet Office, of the grave

humanitarian risk if those areas were not patrol

for the

led, he
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formed a judgment that there was a reasonable case under
international law to operate the No Fly Zones on the
basis that they were going to potentially av ert
a serious humanitarian risk.
SIR MARTIN GILBERT: | mean, you became Attorney General in
2001, which is the year in which our Inquiry mandate
begins. What advice did you give with regard to --
R T HON LORD GOLDSMITH QC: | was asked to advise, | think it
was about June 2002 -- itarose in a particular context.
The context was a proposal for what would be done in the
event that a coalition aircraft was shot do wn, and there
was a proposal, in that event, that certain targets
would be attacked by coalition aircraft.
| was being asked to advise on the lawfulness of
attacking those targets and the United Kingd om's
potential responsibility if it appeared to participate
in that with the United States if we didn't actually
agree with all the targets, but in order to reach that
view, it was necessary for me to rec onsider the legal
basis for the No Fly Zones at all, which | did, looked
at it carefully, again asked for up - to - date assessments
from the Cabinet Office as to the risks if the
No Fly Zones were not in ope ration, and agreed with the
view that Lord Williams had expressed, that there was

a reasonable case for the No Fly Zones.



1 SIR MARTIN GILBERT: So this was established by the

2

3

Cabinet Office material that they were able to give you,

the situation on the ground?

4 RT HON LORD GOLDSMITH QC: What mattered was to know what
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was the risk. This was on the basis of a humanitarian
risk. We needed to know what the risk was. We asked
specifically for an up - to - date assessment, the

Cabinet Office provided it. It doesn't mean necessarily

it was simply coming from the Cabinet Office. They were

often the channel for information coming from other

parts of government.

SIR MARTIN GILBERT: The Ministry of Defence sent you weekly

reports on the activities of the No Fly Zones. At whose
request was this done and what was your involvement with

these reports? How did you assess them?

RT HON LORD GOLDSMITH QC: The involvement was twofold.

First of all, we had -- our practice before | came,
| think, was the request that they would give us
an up - to - date report on activity in the No Fly Zones,
and that would either be saying that nothing had
occurred or they would be indicating that the target had
been attacked and what the consequences of that were.
What was important to us was to know whether there
were -- what I'm afraid is called collateral damage,

whether civilian casualties or damage to civil ian



1 property, and why.
2 The second way in which | was involved was the
3 Ministry of Defence would from time to time come and ask
4 for advice on a pa rticular target. Could they attack
5 a particular target? That would arise in the context of
6 the No Fly Zones, as it did in relation to other use of
7  force -- circumstances.
8 SIR MARTIN GILBERT: On what basis would you give your
9 advice in relation to individual targets?
10 RT HON LORD GOLDSMITH QC: Individual target ing advice
11 the basis of compliance with international humanitarian
12 law.
13 The basic principle behind that is you avoid
14 civilian casualties, or at least you minimise civilian
15 casualties, and, in particular, you don't risk civilian
16 casualties unless the military advantage justifies it.
17 There are some detailed rules laid down about certain
18 things that you don't attack: places of worship and
19 Red Cross and other things of that sort.
20 So basically it was assessing the risk, particularly
21 to civilians, being satisfied about the military
22 objective behind the target and forming a judgment on
23 that.
24 SIR MARTIN GILBERT: Were you able, after these targets had

25 been attacked, to make some asse ssment of your own that

was given on
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the concerns, say, for the loss of Iraqi civilian life,

had been taken seriously, had been adequately --

RT HON LORD GOLDSMITH QC: Absolutely , and that's why we

insisted on having a report on what had taken place, and
from time to time -- | can't recall whether it was in
the context of No Fly Zones; | certainly remember it in

the context of Af ghanistan, which, of course, was the

first major conflict in which | was involved -~ we would

ask for specific reports from time to time from the

Ministry of Defence and even from time to time call over

p eople from the Ministry of Defence saying, "We have
seen these reports of civilian casualties or damage.

Please explain what happened and whether these reports

are true". So we took that very seriously.

SIR MARTIN GILBERT: Were there occasions when, as a result

of our scrutiny, there was a change in the targeting?

RT HON LORD GOLDSMITH QC: Oh, yes. There were -- the way

that the targeting would take place would be that we

would be shown details of the proposed target, often

| would be shown aerial photographs, | would be told

from intelligence what property  was believed to be. | would
always be looking to see what's the potential area of
impact of this particular weaponry that was being used.

The Ministry of Defence had some very sophisticated

modelling techniques, and they would say, "With this
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weaponry, this is what is likely to be", and | would
look to see whether there were buildings within those
areas, and then, "What's your view as to what those
buildings are?"

Sometimes we know this is just a derelict farmhouse,
we have been watching it, we know there is nothing
there, and sometimes there would be a question mark
about potential risks, and | would, from time to time,
then say, "Let's see what we can do to minimise it. Can
you use smaller munitions which will have a lower
impact? Can you do this at a different time of day?"

They never liked me saying that, because
like targeting at night, but occasionally | would say,
"That's the only basis on which I'm prepared to approve

this".

SIR MARTIN GILBERT: This was a close and continuous

scrutiny by you and your officers?

RT HON LORD GOLDSMITH QC: Yes.

SIR MARTIN GILBERT: I would like to now turn to the legal

position in relation to the use of force in Iraq before

UNSCR 1441.

they didn't

With regard to the advice that your predecessors had

given on the legal basis for military action in Iraq, is
it right to say that they had considered that

a fundamental breach of the ceasefire in UNSCR 687 could



1 revive the authorisation to use force in 678, depending
2 on the prevailing circumstances?
3 RT HON LORD GOLDSMITH QC: Except | wouldn't use the word
4 "fundamental”, | would use the word "material”, because
5 that has a specific legal meaning in this context, and
6 this wasn't just, as | understood it, the advice of my
7 predecessors, it was the advice, as it were, across
8 governme nt legal services, and the first time | think
9 | saw a detailed analysis of this actually was when
10 a draft memorandum was sent across to my office in,
11 | think, April 2002, by Foreign Office legal advisers
12 putting this forward on the basis, | think quite
13 explicitly, that there was nothing controversial in the
14 paper and they describe the revival authority argument.
15 | was aware that on two previous occasions this had
16 been the basis for action taken by British forces in
17 1993 and 1998, and indeed threats of force , I think, at another
18 time, and | at some point looked quite closely at what
19 the support for that was, includ ing support in 1993 from
20 the French who took part, from the then
21 Secretary General of the United Nations, who, on at
22 least two occasions at the time, and subsequently,
23 described this as being done with th e mandate of the
24 UN Security Council.

25 SIR MARTIN GILBERT: Did you form a view yourself at this
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time?
RT HON LORD GOLDSMITH QC: | don't think | formed a vie w at
that time. | did form a view later -- and | didn't take

this just for granted at all. | asked for full

briefing. | got briefing from the Foreign Office.

| asked the -- particularly, the Foreign Of fice lawyer
who was seconded to my office to provide further

research. | looked at legal articles and commentaries

that had been written about this. | examined the

history. | looked back at the advices that would be
given, and eventually -- in due course, that is to
say -- | formed the view that | agreed with my

predecessors that the revival argument did mean that if

there was a material breach of the ceasefire conditions
in Resolution 687, then that revived the authority for

force if the Security Council, one way or another, took

the view that there was a material breach.

SIR MARTIN GILBERT: With regard also to your predecessors'

views that it was for the Security Council rather than
individual states to make the assessment of whether or
not there had been a material breach, was this also

something with which you were in agreement?

RT HON LORD GOLDSMITH QC: | didn't change that view, no.

| think there could be an argument about it, and | knew

that the United States took a different view, but
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| stuck to the same position. | absolutely saw the
argument for it. It was the view which had been
expressed by the legal adviser to the United Nations.
We had comfort act ually  -- I'm not sure we should
have done, but we did have an advice which the legal
adviser to the United Nations had given to the
Secretary General in 1993 -- | refer to that, | think,
in my 7 March not e -- inwhich he had confirmed that the
original authority to use force in Resolution 678 could
revive, if there were a material breach, but said it was

for the Security Council to determine.

SIR MARTIN GILBE  RT: Thank you very much.
THE CHAIRMAN: Lawrence?

SIR LAWRENCE FREEDMAN: Just a very brief question before

others take over. You described the process of briefing

to get the best information. | was wondering how well
you were being briefed on intelligence information in

this period before 1441 about the state of Iraqi weapons

of mass destruction programmes.

RT HON LORD GOLDSMITH QC: | did have briefings. | mean ,

| think the answer to the general issue is it was not

a matter of course that intelligence briefings like the

JIC briefings were provided to my office. | did have

a bit of an issue about that. | under stood the security

sensitivities, but we did have to press at some stage in

10
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order to get these. We did get the JIC briefings in
relation to Iraq.

I recall, | think, probably two or three specific
occasions of particular briefings. There was a briefing
which | was given by John Scarlett in September 2002 and
there was another briefing in February 2003, and th
was also, in effect, some briefing about it shortly
before the invasion.

Now, if it is helpful to the Inquiry, | can go
through each of those.

SIR LAWRENCE FREEDMAN: I'm sure it will be helpful on
the February and just before, but perhaps we can leave
these to the chronological stage in the discussion.

RT HON LORD GOLDSMITH QC: Of course.

SIR LAWRENCE FREEDMAN: But | would like to ask you abou
the September 2002 one now. Was this sort of before or
after the dossier?

RT HON LORD GOLDSMITH QC: Well, I didn't know about the
dossier -- I'mean, | wasn't involved in its planning.
| didn’ t know that the dossier was being presented,
until it arrived, although, as it turned out, when
when | saw John Scarlett and one of his very senior
officials, they did say at that stage that they were

producing a dossier, but | didn't know really what the

purpose of it was.

11

ere



1 May | just explain the context in which this meeting

2 took place?

3 SIR LAWREN CE FREEDMAN: Please do.

4 RT HON LORD GOLDSMITH QC: As | know the Inquiry is very
5 well aware, there were three potential bases for the use

6 of force. Self - defence, humanitarian crisis and
7 United Nations autho rity, either by a new, explicit

8 authority or possibly through the revival argument.

9 In July, | had looked at whether there was
10 a self - defence argument and didn't believe that there
11 was. That was beca use | didn't see any evidence of an

12 imminent threat, and you need an imminent threat --
13 self - defence doesn't depend solely on there being an

14 actual attack, but you can have an anticipated attack.

15 SIR LAWRENCE FREEDMAN: This is another way of saying

16 pre - emption. Itis different from anticipatory

17 self - defence.

18 RT HON LORD GOLDSMITH QC: No, it is not another way of

19 saying pre - emption, because that was precisely w hat
20 caused the problem.

21 Anticipatory self - defence, which happens to be the

22 same in domestic law as well, is, if you see a threat

23 which is imminent, which you can't deal with other than

24 by force, then you can, as it were, land the first

25 punch.

12
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At that stage, in the summer of 2002, there was

growing appearance in the press of a United States

argument that there was a new doctrine of pre - emption
which seems -- that's why I'm distinguishing between

it -- which looked as if it was saying something

different from anticipatory self - defence, particula rly

because of the evidence of imminence.
But | decided, at that stage, to the best of my
recollection, that | ought to find out exactly what the
degree of threat was, to see whether at least it fitte
in with our understanding of anticipatory self - defence
and | never agreed with the United States paper which
suggested there was some greater threat, and, so as far
as | can recall, | therefore asked to be briefed by the
security services as to the intelligence so that I could
form a judgment for myself whether there was an imminent
threat, and that was the context in which | saw
John Scarlett.
SIR LAWRENCE FREEDMAN: You concluded -
RT HON LORD GOLDSMITH QC: He took me -- 1 went with two of
my officials, David Brummell and another official. He
took us through the state of their knowledge in relation
to WMD, in relation to chemical and biological warfare,
in relation to the nuclear programme.

On the self - defence, the judgment | formed was this:

13
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that their position in relation to the chemical and
biological weapons was that they existed, but that they
would not be used, as it were, first. They would be
used in retaliation to an attack. They might be used on
Iragi people, and certainly, that if there were an
attack, they would be used on Israel, but not that there
was an imminent threat that they were going to be used,
as it were, offensively in the first instanc

So there was no sufficient imminent threat from that
in my view. So far as nuclear force was concerned,
which creates particular problems in relation to
self - defence, the intelligence was that the
a long way behind getting to a stage where nuclear
weaponry would be ready, and, therefore, it would be
impossible to say that there was an imminent threat from

that.

Somyj udgmentwas -- forgive me for the long

answer. My judgment was there wasn't the evidence of
imminence of threat which would justify us in saying

self - defence was a basis for force.

y were quite

SIR LAWRENCE FREEDMAN: Th at's very helpful. Can you, just

to conclude this -- presumably you were aware that not

just in the United States, but in the United Kingdom as

well, there was, in terms of the description of the

threat, this so - called fusion argument, that, at some

14



1 point in the future, weapons of mass destruction, say

2 from a country like Iraq, could be passed over to

3 terrorists such as Al - Qaeda. But this was
4 a hypothetical threat.

5 So if that was going to be a justification for war,

6 you would find it very difficult, on what you have just

7 said.

8 RT HON LORD GOLDSMITH QC: It seemed to me that this might

9 be part of the policy arguments for saying that the
10 United Nations Resolutions in relation to weapons of

11 mass destruction must be enforced so as to avoid this

12 risk in the future. But certainly it never seemed to me

13 that that argument could be a justification for using

14 force on the basis of self - defence, because there wasn't

15 any imminent threat -- evidence of imminent threat, that

16 that was about to happen, and, therefore, we needed to
17 protect ourselves against it.
18 SIR LAWRENCE FREEDMAN: Thank you very much.

19 THE CHAIRMAN: Usha?

20 BARONESS USHA PRASHAR: Lord Goldsmith, | want to co

21 areas. One is your involvement in discussions before

22 8 November 2002 on the potential use of force and,

23 secondly, your view of the position in international law

24 at the time that is before 1441 wa s adopted. So can

25 | first turn to your involvement in the discussions

15
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before November 8th?
Were you aware of discussions across Whitehall
during the first half of 2002 on the possible basis of
use of force, including pre - emption, humanitarian

intervention, which you already referred to,

anticipatory self - defence, and the so - called Kosovo

preceden t?
RT HON LORD GOLDSMITH QC: Not really in the first half,
apart from -- | think the first significant involvement

| had, apart from getting briefing, because it was

obvious to me from the press that this wa s where we were

coming to, and, therefore, | wanted to understand
BARONESS USHA PRASHAR: So you were surmising all this from
the press?
RT HON LORD GOLDSMITH QC: | could see from the press what
was being said by President Bush, and then,
in July 2002, | attended a meeting, | think it was
BARONESS USHA PRASHAR: Before | come to that, | just want
to go through that, because I'm wanting to establish
whether you were aware of discussions in the first half
of 2002, and you are saying you were not?
RT HON LORD GOLDSMITH QC: I'm not aware of the detail of
discussions. | would presume there were discussions
taking place. | wasn't a part of them. | didn't

attend Cabinet. This was a practice which had grown up

16
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over quite a long period of time, that the Attorney

G eneral didn't attend Cabinet unless apparently legal
advice was called for. It wasn't called for at all in

that period, so | didn't attend Cabinet and wasn't

a part of any other group which was discussing this.

BARONESS USHA PRASHAR: Was the term "regime change" used
during this time? Were you aware of it?

RT HON LORD GOLDSMITH QC: | had certainly seen it, but,
again, | think probably from what | was picking up from
the press. Maybe my officials may have been briefing me
that this was something that was being raised. | can't
recall.

BARONESS USHA PRASHAR: So what you are saying is that,
during the first half o f 2002, you were not asked to
provide advice on a legal basis for military action?

RT HON LORD GOLDSMITH QC: No, I did have an exchange of
correspondence with the Defence Secretary --

BARONESS USHA PRASHAR: I'm going to come to that. That was
my next question. | think you wrote to Geoff Hoon on
28 March -

RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: -- because you expressed concern.
Canyout ell me what you were concerned about, about
this interview?

RT HON LORD GOLDSMITH QC: He had, in an interview with

17



1 Jonathan Dimbleby, I think it was, expressed himse If
2 with apparent clarity and repeatedly -- itwasn't just

3 a single remark. | looked at the transcript and he said

4 it several times. He was saying that there was a clear

5 basis for military action at that stage, without any

6 further authority. He was putting it on the basis,

7 apparently, of self - defence, as he has explained.
8 | think he was - with respect to him, I think he
9 was wrong in any event, beca use | think he wasn't

10 applying the doctrine of imminence to that, and he

11 was -- and that did, as my letter said, put me in

12 something of a difficult position, if that appeared to

13 be an authoritative statem ent of the British

14 Government's position at a time that | hadn't been asked

15 to advise, and so | wrote to him to make clear that

16 | was unhappy about that.

17 BARONESS USHA PRASHAR: Can you recall what his respon se
18 was?

19 RT HON LORD GOLDSMITH QC: We have it, | think. | have seen

20 it again. His response was -- if  may just remind

21 myself of it. His response was -- he said that, if I'm

22 allowed to refer t o this. It has been -- | know there
23 is -

24 THE CHAIRMAN: It has.

25 RT HON LORD GOLDSMITH QC: | know there is a bit of an

18
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issue, which is frustrating, about w hat has and has not

been declassified.

THE CHAIRMAN: Can I just say, since you say that, the

frustration is shared.

RT HON LORD GOLDSMITH QC: | want to make it very clear that

| don't agree with th e decision that has been apparently
made that certain documents are not to be declassified,
but | will give the evidence that this Inquiry seeks.
He said in his response, as the transcript makes
clear
"It is too early to give specific answers about the
range of options that we need to consider. | said that
we would be entitled, in principle, to act in
self - defence, if it was shown that Iraq had weapons of
mass destruction which were capable of posing a threat
to the UK."
| didn't respond to that. | didn't actually think
that was a correct statement of what the law was, but
| ha d achieved my purpose of making it clear | didn't
want to see senior ministers making apparently
authoritative statements on behalf of HM Government
about the use of force before | had even been asked to

express any view about it.

BARONESS USHA PRASHAR: On 22 May, you and Sir Michael Wood

went to the United States State Department legal

19
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advisers and you discussed the legal basis for
a possible military attack on Iraq. Is that right?
RT HON LORD GOLDSMITH QC: No, I think 22 May, | think, was
when Will Taft came to see me. Will Taft IV was the
legal adviser to the State Department. He was regarded
as my opposite number when it came to use of force.
A very senior, very experienced official. He came to
see me. | know, because I've seen it again, there was
briefing on t he basis that we were going to discuss the
use of force. Helpful to have the briefing.
In fact, it turned out to be much more a sort of get
to know you, understand each other's role, discussion
witho ut any really detailed discussions to legal
principles. | don't think I really felt ready to have
that discussion. | don't know whether he did or didn't,
but in the event, we didn't have it.
BARONESS USHA P RASHAR: So you are saying you did not
discuss the legal basis for a possible military attack
on Iraq at this meeting?
RT HON LORD GOLDSMITH QC: Not in any detail at all.
BARONESS USHA PRASHAR: You didn't form any opinion about
whether there were any differing views or was it just
about the different roles played by different officers?
RT HON LORD GOLDSMITH QC: It was --  no, | don't recall

getting any different vi ews. | was aware from other

20



1 briefing that we had a difference of view on one issue,

2 which was whether or not -- there was a very important

3 difference. Whether, so far as the revival argument was

4 concerned, an individual state could form the judgment
5 that there was a material breach or whether it had to be

6 the Security Council.

7 | was aware that the United Sta tes took the view it

8 was for them to decide. | was also aware that there
9 were some differences between the two countries on how

10 to deal with the targeting decisions but | don't think

11 that came up. That was more the Department of Defence.

12 BARONESS USHA PRASHAR: Now, we can come to the meeting that

13 you attended on 23 July at Downing Street, when | think

14 you said you expressed the view that self - defence and

15 h umanitarian intervention would provide no basis for use
16 of force.

17 RT HON LORD GOLDSMITH QC: From what | then knew.

18 BARONESS USHA PRASHAR: Then, relying on previous

19 resolutions would be difficult. Were you sati

20 the legal considerations were taken sufficiently

21 seriously by the Prime Minister at this time?

22 RT HON LORD GOLDSMITH QC: Can I, just before | say that,
23 just explain that remark about reliance on p

24 resolutions? Because the revival argument depends upon

25 two things. It depends, first of all, on the fact that

21

sfied that

revious



1 Resolution 678 authorised the use of force and that
2 Resolution 687 suspended it on conditions, but didn't,
3 in fact, cancel it. That remained the case throughout.
4 But then there was the second requirement that
5 someone has to make a demonstrat ion of material breach.
6 In 1998, a determination had been made by the Security
7 Council in Resolution 1205, actually not that there was
8 a material breach, but that there was a flagrant
9 violation. It sound s worse, actually it is not a legal
10 term at all, and so it creates confusion, and | think it
11 caused confusion at the time, but in any event, there
12 was a question whether, could you still, in 2002, rely
13 up on the fact that, in 1998, the Security Council had
14 said that Iraq was in flagrant violation?
15 My view was then: well, no, you couldn't, because
16 a lot has happened since then and the Security Council
17 m ight take a different view today.
18 So the point about relying upon past resolutions was
19 simply you couldn't rely upon 1205 in my judgment in
20 2002, and you would therefore need to have at least
21 a new de termination by the Security Council, somehow or
22 another, that there was a material breach.
23 BARONESS USHA PRASHAR: So you explained this at
24 the meeting?

25 RT HON LORD GOLDSMITH QC: | think | spoke quite shortly at

22
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the meeting. It was a meeting which dealt with quite
a lot. | expressed my view.
BARONESS USHA PRASHAR: You followed this up with the
written advice?
RT HON LORD GOLDSMITH QC: | followed this up with a written
advice.
BARONESS USHA PRASHAR: Were you asked to do that or did you
do it of your own volition?
RT HON LORD GOLDSMITH QC: | did it of my ow n volition
because | knew that the Prime Minister was going to see
President Bush in the United States. | knew that one of
the topics of conversation at least was going to be the
Iraq issue, because that was obviously very much on the
international agenda at that stage, and | didn't want
there to be any doubt that, in my view, the
Prime Minister could not have the view that he could
agree with President Bush somehow, "Let's go without
going back to the United Nations".
I wasn't asked for it. | don't, frankly, think it
was terribly welcome. | do believe that it may well
have been one of the contribu ting factors to the
Prime Minister, to his great credit, persuading
President Bush that he must go down the United Nations
route, and then, as it were, the next | saw was,

in September, President Bush wen t to the
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General Assembly of the United Nations and said that he

was going to come to the United Nations and go on the

multilateral route, which was very, very we

Icome.

BARONESS USHA PRASHAR: Why do you think it wasn't welcome,

your advice?

RT HON LORD GOLDSMITH QC: | don't know. | think you have

to -- you will have to ask Mr Blair that, but | don't

think it was welcome.

BARONESS USHA PRASHAR: Okay. In December last year,

| think the Daily Mail stated that they had a one

letter from you to the PM, which was signed by hand.

Does this document exist?
RT HON LORD GOLDSMITH QC: No.
BARONESS USHA PRASHAR: It doesn't?

RT HON LORD GOLDSMITH QC: Itis odd

things that certain newspapers produce which | don't

recognise as truth at all.

They talk about a one

document. The advice that | gave was, | think, five

pages. They said that it was addressed to
and signed "Peter". It was, in fact, addressed
“Prime Minister" an
proper way.

So | have no idea what it is they have got, if
anything. Well, | don't know what they have got,

| should say, rather.

24
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well, quite a lot of
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BARONESS USHA PRASHAR: Can | move on to 14 October, | think

when you met with Sir David Manning and Baroness Morgan.

What was the purpose of this meeting?

RT HON LORD GOLDSMITH QC: 1 think t hat there were a number

of meetings, as it were, after the summer, before
Resolution 1441 was agreed, which were -- | mean,
consider -- | think the principal question was: well,
you know, what does the Un ited Nations need to decide in
order to provide an authority for force, if that is
politically the judgment that is taken, that that needs
to happen?
| think that is putting it -- telescoping it,
because | think that people would say, in order to make
sure that there was a credible threat on the basis that
the credible threat of force would be what could bring
Saddam Hussein to do what the internation al community
wanted.
So | don't know whether -- I don't know whether
there is any note of the meeting itself, but | would
have explained, | think, probably two things.
| certainly did dur ing that period, probably three
things.
First of all, that a new resolution needed to make
a clear determination that there was a material breach;

secondly, that the use of force would have to still b

25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

proportionate and necessary to what it was that was

going to be achieved; and | probably made a third point

because | certainly did during that period. | made it,
for example, in the meeting in July and in my advice

in July, that regime change was not a basis for legal --
for lawful use of force. It could be that another

lawful basis for force might lead to re gime change.

Indeed, it might be the only way to achieve it, but

wanting regime change was not of itself a lawful basis

for the use of force.

BARONESS USHA PRASHAR: Okay. Then I think you phoned the

Foreign Secretary on 18 October to express concerns.

| mean, what were your concerns at that stage?

RT HON LORD GOLDSMITH QC: What was happening during this

period was that negotiations were taking place in
New York about the terms of a resolution, in which the
US, | think, was really the lead, but the United Kingdom
was a co - sponsor, and various drafts were being passed
around. They were being copied - ldon'tk now whether
every draft was being copied, but certainly some drafts
were copied to my office, not with a request that
| should advise, which was slightly unsatisfactory,
because it was sort of fikeep youi n the picture 0 but not
actually ask you to advise.

I think 1 was concerned to tell the Foreign
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Secretary at that date that, without having been able
fully to examine it, without having had the benefit of

advice from others, it didn't look to me as if the
present draft was going to be enough. The draft did
actually change importantly, because | have looked bac
at the notes between then and November and there are
some additional things that are put into it.

| think, for example, the "last opportunity”
reference didn't get put in until a late date, and also
this operational paragraph 4, which no doubt we will
talk about, | think didn't get put in until the last

moment either.

BARONESS USHA PRASHAR: Were there things that were

troubling you at this stage? Were you troubled by the
developments, because you telephoned him and expressed

your concerns? Were there issues that troubled you?

RT HON LORD GOLDSMITH QC: | regarded it throughout as my

jobtot ry to give accurate legal advice. There were

obviously other big questions about what was taking

place, and | might have had my own private views about

those, but those were not views which would influence my
view as to the what the law was.

So what | was anxious to do, | think, was to reach

a correct legal view. | was also -- | also had some

concerns, as | had had with the Defence Secretary, about
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1 public statements being made about what the position
2 be, although that is more after 1441 than before, lest

3 that be thought necessarily to be our position. Though

4 | did recognise -- perhaps | may make this point at this

5 stage -- | did recognise that it wasn't easy for

6 ministers, because they were engaged in a -- I'mnot

7 going to say a game of poker, but, effectively, th ey

8 wanted Saddam Hussein to realise there was a credible
9 threat, and to have been very doubtful in public about
10 what they could do would obviously change the dynamics
11 of these very difficult negotiations and pressure that
12 was being put on his regime.
13 BARONESS USHA PRASHAR: During this period of activity, did

14 you feel that you were included in the meeting as

15 a matter of course, or did you have to ask for them ?

16 Were you encouraged to put your advice in writing?

17 RT HON LORD GOLDSMITH QC: | wasn'tincluded in meetings in

18 a sense at all. | don't know what meetings were taking

19 place between the Prime Minister and ot hers. | was

20 involved, as it were, simply on my own -- ldon't mean
21 necessarily without my officials, | mean simply as the

22 law officers in specific discussions about the legality.

23 | have forgotten, | am a fraid, the second part of your

24 guestion, Baroness Prashar.

25 BARONESS USHA PRASHAR: Were you encouraged to put your
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advice in writing?

RT HON LORD GOLDSMITH Q C: No, | wasn't. There came atime
when -- there came a time when it was agreed that
| would.

BARONESS USHA PRASHAR: But at this stage I'm talking about?

RT HON LORD GOLDSMITH QC: | wasn't asked to provide an
advice in writing at this stage.

BARONESS USHA PRASHAR: Were you wanting to put your views
in writing --

RT HON LORD GOLDSMITH QC: No, I don't think | did need to

put my views in writing at this stage. | had been very

clear in July about what needed to be done, and that
still stood, and what the parameters were. | think

| had been very clear in my oral statements that there

needed to be a clear statement of material breach and so

forth. So | don't think | needed to add anything else.
BARONESS USHA PRASHAR: But you met the Prime Minister on
22 October?

RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: Were you anxious that he should know

your legal advice and did you tell him that you needed
to express your views in writing?

RT HON LORD GOLDSMITH QC: | don't think. So I couldn't
have give n definitive legal advice at that stage,

because the whole point was he had had the advice
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in July about what needed to happen. The self - defence
didn't work, the humanitarian crisis didn't work. Put
in those terms, there wasn't a basis for military
action.
If there was going to be a basis for military
action, it had to be as a result of the new
United Nations Security Council Resolution. That needed
to say there was material breach. That advice had been given.
Until there was a resolution finally, there wasn't
really anything more to say, although | wa s giving a bit
of guidance about a couple of matters. One of them was
some expressions of concern about the developing
resolution, draft resolution, though, as | have said, it
actually changed in signifi cant ways at the last moment.
BARONESS USHA PRASHAR: So what was the purpose of the
meeting with the Prime Minister on 22 October?
RT HON LORD GOLDSMITH QC: 1 think that we had not --
| think we had not met -- | think we had not met
since July and | think he called the meeting, or his
officials called the meeting, | think, probably to
discuss what the situation was.
There were two other issues which cropped up at

these meetings. One of them was regime change. I'm
not sure whether | needed to repeat that again in

October, but it was a constant theme. The other was the
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1 Kosovo precedent. If | may just explain.
2 When action was taken in relation to Kosovo, there
3 was essentially a new legal theory that was developed,
4 which was that there could be military force us ed to
5 avert a serious humanitarian crisis. In that -- onthat
6 occasion, there had been a veto by Russia | believe, in
7 the Security Council. 1 So United Nations authority was
8 not present.
9 Still the view was taken, by this country and by
10 others, that military action was justified on this new
11 basis and | think there was a sort of view in some
12 places: well, we managed to, as it were, avoid the fact
13 that there was a veto on that occasion. Does that mean
14 that if there is an unreasonable veto by another country
15 that that can be ignored?
16 Of course, the position is that in the Security
17 Counc il, the five permanent members have a veto, and if
18 one of them says no -- if they abstain, it is all right,
19 but if they say no, it cannot happen, even if the other
20 14 members of the Security Council agree. So | think
21 that was the issue, and | did, | recall, on more than
22 one occasion, and | repeated it on 7 March, say that
23 Kosovo was a special situation. That wasn't on the
24 basis it was an unreasonable veto, it was on the basis
25 of severe humanitarian crisis. | am afraid you can't
31
! The witness subsequently added that he understood that Russia had threatened

to veto a draft resolution, but the gist o f the point remained the same.
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ignore a veto, even if it is unreasonable.

BARONESS USHA PRASHAR: So what you were really saying is
you were giving consistent advice on these issues and
quite emphatically?

RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: On 7 November, you met the Foreign

Secretary. Was the purpose of the meeting to make clear

to him that he should not take it for granted that it
would be all right on the night?

RT HON LORD GOLDSMITH QC: Probably that's right.

BARONESS USHA PRASHAR: What did you mean by it woul
all right on the night?

RT HON LORD GOLDSMITH QC: Well, they shouldn't take it for
granted that -- | can't remember whether they got the
resolution the next day, or if it was at an advanced

state on, sort of, that day. They shouldn't take it for
granted that, when it came to it and definitive legal
advice was given, that it was going to be that we are in
a position to take military action.
THE CHAIRMAN: Just for the record, it was four days later
that 1441 --

RT HON LORD GOLDSMITH QC: Thank you. So the resolution
probably wasn't even in its final form at that stage.

BARONESS USHA PRASHAR: Sot he picture I'm getting is that

you were giving consistent advice. You expressed some
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1 concerns about the statements made by some ministers,
2 but before | hand over to colleagues, | would like to
3 know now, what was your position in international law at
4 the time before the 1441 in relation to the use of force
5 in lraq? So if you can just sort of summarise for me
6 what was your view before 1441.
7 RT HON LORD GOLDSMITH QC: Before 1441, it was that there
8 were only thee potential bases for the use of force:
9 self - defence, humanitarian crisis, United Nations
10 authority.
11 In relation to self - defence, | established that
12 there wasn't sufficient evidence of imminence to justify
13 military action on that basis, and | didn't agree with
14 the United States 6 expanded doctrine of pre - emption.
15 On humanitarian crisis, it justified the
16 No Fly Zones in those specific areas but didn't justify
17 anything more. Nobody suggested that it did.
18 So far as United Nations authority was concerned ,
19 | agreed in principle that the revival argument would -
20 could justify action, but that could not be based on the
21 existing resolutions, particularly 1205. There needed
22 at least to be a further United N ations Security Council
23 Resolution.
24 BARONESS USHA PRASHAR: Okay, thank you very much.

25 THE CHAIRMAN: | would like to ask a couple of general
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guestions about relations between the Attorney General
and his/your office and the Foreign Office legal
advisers. We took evidence yesterday from
Sir Michael Wood and also from your former legal
secretary, David Brumme I
RT HON LORD GOLDSMITH QC: Yes.
THE CHAIRMAN: First, the general working arrangements. We
were told yesterday that there was a good, even pretty
constant interflow of paper and of discussion between
your legal secretary and his staff, your staff, and the
Foreign Office legal advisers.
Would that be across the board, in terms of
Foreign Office business, treaty - making, litigation, the
rest of it?
RT HON LORD GOLDSMITH QC: It would depend on whether my
advice was required or not. They obviously did a lot of
business in which | didn't need to be involved. | had
many other things to be concerned with, and so they
wouldn't come to me on that. They may have been keeping
the secondee in my office informed of some things, but
| wouldn't necessarily know about that until it raised
an issue that | needed to deal with.
THE CHAIRMAN: Again, just for the record, it was said
yesterday it was the normal practice to second from the

Foreign Office legal advisers' department someone with
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expertise in international law to the law officers'

secretariat, the law officers' department.

RT HON LORD GOLDSMITH QC: Yes, if | could, the way that the

Attorney General's office worked w as that with the

exception of the two top officials, the legal secretary

and the deputy legal secretary, now called the

Director General
the lawyers present were

departments.

and Deputy Director General , | think, all

secondees from other

The reason for that was that they brought with them

specific expertise in the areas that the law officers

were concerned with. They were there to support the law

officers. They didn't ever give advice of their own.

So there were specialists in criminal law, international

law, European Union law and all the other areas that the

Attorney and the Solicitor General migh t be concerned

with.

THE CHAIRMAN: Thank you. Turning to specifically the

dimension of international law, it would be interesting

to know what your view then, and indeed now, would be

when a cr itical United Nations Security Council

Resolution is being negotiated in draft, sometimes at

great speed, but, in the case of 1441, both at great

speed and over quite a long period.

How far would it b

e normal or occasionally necessary
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for the Attorney General to give advice on the
prospective effect of particular drafting changes?
RT HON LORD GOLDSMITH QC: Well, in the context of the
United Nations Security Council, it didn't seem to be
the practice to do that. As | have said, we were sort
of kept informed of drafts, but always sort of
explicitly on the basis of , "We are telling you but we
are not asking you to do anything about it".
In some other areas, the European Union, for
example, | would, from time to time, give specific
advice on a proposed Directive or something of that
sort.
THE CHAIRMAN: Just to round off on that, is 1441 a special
case, in that the prospective effect of it from the
standpoint of the British Government's policy objective,
would be to certainly reinforce the threat against
Saddam where he failed to comply, but ultimately to
justify the use of force against him, should he fail to
comply?
It was therefore a very special case and looked
further forward into the future. Was that something
that should have come under your eye at that time?
RT HON LORD GOLDSMITH QC: Well, obviously it was a special
case in the sense it was of particular importance and

significance, and later resolutions relating to Iraq in
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1 relation to reconstruction and the interim authority,
2 for example, also | was g iven some knowledge of.
3 | think the Foreign Office would say, well, it did
4 come under my eye because they were keeping us informed
5 of the state of the negotiation, even if not
6 specifically asking for formal advice about it.
7 THE CHAIRMAN: Last point on this: with hindsight and in the
8 context of 1441, do you think the arrangements between
9 the Foreign Office and your own department worked
10 sufficiently well in terms of alerting you, alerting the

11 existence of a potential issue as to the effectiveness

12 of 1441 as drafts developed?

13 RT HON LORD GOLDSMITH QC: I'm not sure -- anditis

14 a counsel of perfection and it i s with hindsight -
15 they work ed quite as well as they could have done.

16 Because it was a very, very important resolution. It

17 was changing and that's the nature of United Nations

18 negotiations.

19 If time had permitted (‘and there were other demands
20 on my time ) -- perhaps with hindsight it would have been

21 desirable if | had been asked to be rather more involved

22 in the detail, but | wasn't and that was the practice.
23 THE CHAIRMAN: Thank you. Well, I'll turn now, if | may, to

24 Sir Roderic Lyne. Roderic?

25 SIR RODERIC LYNE: | would like to go back, if I could, to
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Resolution 1441 and | think, for the sake of clarity, it
was actually adopted on 8 November, so your conversation
that you referred to just now was, indeed, just before
it was adopted.
RT HON LORD GOLDSM ITH QC: Thank you.
SIR RODERIC LYNE: Specifically, | would like to draw your
attention to operative paragraph 12 of the resolution.
RT HON LORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: Itis probably helpful if | jus t read it.
RT HON LORD GOLDSMITH QC: | have it in front of me.
SIR RODERIC LYNE: You have the draft in front of you, but
for the record, and that reads that the Security
Council, and | quote:
" ... decides to convene immediately upon receipt of
a report, in accordance with paragraphs 4 or 11 above,
in order to consider the situation and the need for full
compliance with all of the relevant Council resolution
in order to secure international peace and security."
Now, there was a great deal of debate, which carried
through the following months, about the meaning of the
word "consider" in that sentence.
At the time that 1441 was adopted, and having looked
at what the United States, the United Kingdom, France,
Germany -- France, China, Russia, some other countries

such as Mexico and Ireland, said on the record in their
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explanations of vote, did you see that there was
a discrepancy between our understanding of this
paragraph and the way that other people were

interpreting it?

RT HON LORD GOLDSMITH QC: No, | wouldn't put it that way.

First of all, you know, the way | approach all legal
problems is to try to assemble all the material that
will help me rea ch a decision, to look at it very
carefully, to enquire, to consider other views and then
to form a judgment. So | don't read a document like
this and say, "Ah, | understand what this means", unless
iti s crystal clear.

Sir Michael, | think yesterday, said that
Resolution 1441 was clear. | would have thought that

was the one thing it wasn't, but that's a difference

between us, and, therefore, you ha ve to look at other

materials in order to resolve the ambiguities, and no

doubt we will come on to discuss how | did that.

But that was one -- the explanations of vote was one

of the matters to be tak en into account in determining

what was meant in operative paragraph 12, as, of course,
the whole of the resolution. You don't interpret any
document like this just by looking at one paragraph.

You have to look at it as a whole. You have to

understand the purpose behind it and then you have to
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form a view as to what it means.

SIR RODERIC LYNE: The United States in their explanation of

vote was very clear that it did not see paragraph 12
requiring the further consideration by the Council as
meaning that the Security Council would need to take
another decision, and t hey said that it did not, in
their view, constrain any member state from acting to
enforce relevant United Nations Resolutions and protect
world peace and security. France took a very different
position. France said that they felt that they had
attained their objective of a two - stage approach under
which the Security Council would maintain control of the
process at each stage, and they interpreted the
r esolution as meaning that the Council would meet, if
there had been a report of a further breach, and draw
the appropriate conclusions.

So you have got quite a wide gap there. You
referred to Sir Mic hael Wood. He talked about the
United Kingdom's explanation of vote, which is obviously
of particular importance to us yesterday, and we had
adopted a position, which I'm sure you are familiar
with, in w hich we had said that, if there was a further
Iraqi breach, the matter would return to the Council for
discussion, as required in paragraph 12, and we then

said we would then expect the Security Council then to
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meet its responsibilities.
Sir Michael described that as a subtle statement, an
accurate statement, but it may have been a bit of
a misleading statemen t, and he had said that it had -

it was a statement which left our options open.

RT HON LORD GOLDSMITH QC: | don't think this is misleading.

I just would like to explain one point which seems to me
importan t in this debate, particularly when one looks at
the expression "automaticity”, which crops up.

There were plainly two distinct issues that were
going on in the discussions. One was a concern that, if

the Security Council passed a resolution which said Iraq

is in material breach, that would mean that the fighter
planes could go in the following day, and on the basis
of past experience, that's exactly what could h ave
happened. That's what happened in relation to 1205.
Actually, there was a small, short delay, but the point
was that the United States, the United Kingdom took the
view, and indeed France, in 1993, h ad taken the view,
that once the Council had said material breach, that was
the revival of the use of force and member states could
go in without more.

So there was a concern that there should be not
automaticity, therefore that there should be not the

ability to go in the following day, and that was
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important to a number of states. That much is clear.
So the firebreak was put in, which is really operational
paragraph 2, that there is a one last opportunity to
comply. Now, that's one issue.
SIR RODERIC LYNE: Can | just pause on that issue?
RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: Were you concerned that automaticity --

everybody said there is no automaticity there could
itself be interpreted in two different ways? The way
that you have just d escribed: this means we do not go
immediately into action; or, alternatively, as meaning
that this resolution does not automatically mean that
you can go to war, time unstated, without a further
resolutio n.
RT HON LORD GOLDSMITH QC: | think that some external
observers have interpreted the word in that second
sense. If one looks carefully at the explanations of
vote, and certainly -- and no doubt we will co me on to
this -- to the negotiating history, | don't believe the
principal players understood it in that way.
There was this second issue, which was what was
going to happen, and, actually, | think th e thing that
is most significant about what was said by the French,

and indeed the joint statement that was made by the

French, the Russians and the Chinese afterwards, was
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they never said, "And the Council must decide".
They avoided using that expression, and with respect
to those to who take a different view, that does seem to
me to be significant.
SIR RODERIC LYNE: I'd like to come back at a later stage of
our discussion to the negotiating history, which is
obviously of crucial importance, but just looking at the
situation at the time that this was adopted, th ere is,
| think, as we have just agreed, a degree of ambiguity
about the word "automaticity”, and there are at least
three different interpretations being put upon what the
Council has decided when it say s that we will meet again
to consider.
There is an American position, a French, Russian,
Chinese and other position -- actually, there was
a fourth one, because Syria said, "No way, nothing", and
then the British had kept all their options open through
a very carefully crafted explanation of vote.
So there was a lot, just taking the British view of
this, that was left unclear about what would happ en.

Would that be accurate?

RT HON LORD GOLDSMITH QC: | think what, with respect, would

be accurate is, as | said before, the difficulty about
1441 was that it was not crystal clear, and that is what

led to me particularly having to consider very carefully
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1 which was the better interpretation of this, because at

2 the end of the day you can't throw up your hands and

3 say, "l don't really know what this means". You

4 actually have to reach a decision at some point which

5 way you go, and you weigh up all the evidence, and, as

6 you have said, Sir Roderic, there are elements th

7 which point in one direction, equally, there are

8 elements which point in another. That was the

9 difficulty.
10 SIR RODERIC LYNE: I think we are of one mind. We are
11 agreed that it was not cryst al clear. Whether that
12 makes it ambiguous or not is --
13 RT HON LORD GOLDSMITH QC: Can | just add one point, just on
14 what Sir Jeremy Greenstock said? | did read that at the
15 time as quite a subtle way, actual ly, of saying: the
16 United Kingdom shares the view of the United States that
17 the Security Council does not need to decide.
18 SIR RODERIC LYNE: Though, again, it could be read in the
19 opposite sense. If you say the Security Council will
20 have to meet its responsibilities at that stage,
21 a layman, such as myself, not a lawyer, might read that
22 as meaning "meeting responsibilities" implies it will
23 have to take some f orm of decision. So there are two
24 possible readings of that.

25 RT HON LORD GOLDSMITH QC: He did say "l trust". This is
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diplomatic language. There is a lot of code, | suspect,
in all of this, which the diplomats understand,

Sir Roderic, you amongst them.

4 SIR RODERIC LYNE: Very long retired.
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RT HON LORD GOLDSMITH QC: | think in those circumstances

that the word s were obviously very carefully chosen and,
"I trust they will meet their responsibilities”, I'm
sure he did trust they would meet their responsibilities
but what is unspoken is what happens if they don't.
R RODERIC LYNE: In this situation that was not crystal
clear, would it be right to say that because the
Security Council had not succeeded in reaching a crystal
clear position in 1441 it had effectively deferred the
resolution of this disagreement for a later stage of the

issue?

RT HON LORD GOLDSMITH QC: They couldn't have done that.

| mean, 1441 either meant that the Security Council had

to meet to conside r, but no more, and there were the
existing paragraphs in operative paragraphs 1 and 4 in
particular, which | hope we will talk about, which meant

that authority for force was revived, or they had not

rea ched that conclusion; they had actually decided that
the Security Council would have to decide. There are

only two possibilities.

SIR RODERIC LYNE: They had left open the possibility that
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there might be a second decision or there might not be

a second decision.

RT HON LORD GOLDSMITH QC: Oh, that is absolutely true.

They had left open the possibility. They had said --
and | think that the French reference to "two - stage
process", this was important, because the French wanted
there to be a further, at least, discussion. We will
come on to discuss negotiating, but if the position was
that the French wanted that discussion, were prepared to
accept that, but without an agreement that there should
be a decision at that point, it would mean there would
be the opportunity for discussion, the Security Council
could have decided in that discussion to give Iraq more
time, to impose some other sanction, or, indeed, it
could have decided explicitly at that stage, enough is
enough, force is authorised.
The question is, if they didn't make that decision,

what was the legal position? | repeat, 1441 had to
resolve that question. It meant either one thing or the
other.

IR RODERIC LYNE: The French, as you say, were very firm
that they saw this as a two - stage process. Some, at
least, within the United States administration, possibly
some within the British Government, had entered th e

negotiation with a preference that there would be
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aone - stage process. At the end of this negotiation, it
was still not clear, from 1441, whether there had to
a second stage or not.

RT HON LORD GOLDSMITH QC: No, no, it was quite clear there
had to be a second stage. The question was what the
second stage was.

SIR RODERIC LYNE: All right.

RT HON LORD GOLDSMITH QC: It is very important.

SIR RODERIC LYNE: It is very important whether there had to
be a further decision by the Security Council.

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: That is the point what was unclear.

RT HON LORD GOLDSMITH QC: That is the point about which
argument has raged and, therefore, which was unclear.
SIR RODERIC LYNE: That argument had not been concluded by

14417

RT HON LORD GOLDSMITH QC.: It had been. The question is:

what did 1441 mean? Legal documents mean something.
SIR RODERIC LYNE: If itis not clear what it means, it
can't have been concluded.
RT HON LORD GOLDSMIT H QC: With respect, itis not. The
courts are there frequently to decide exactly these
issues in relation to contracts and statutes and
international instruments. They do mean something.

Sometimes it i S not obvious what it is, but you have to

47

be



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

divine it and you have to use all the tools.
This is a very serious point. You can't say,
because it is not clear, it hasn't been decided. It had
been decided. We know what the United States think it
had been. Actually, we also know what the French
believe it had been.
You may have seen in the documents a minut e of
a lunch I had with the French Ambassador to the
United Kingdom afterwards in which he told me that the
position of the French was that we didn't need a second
resolution. | have seen since then -- | have never
really spoken about this publicly, because it was
a private lunch, but | have seen since then a public
statement by Mr Levitte, who was the French
Ambassador to the United Nations, who took pa rtin these
negotiations, saying in terms, "l went, after 1441, to
the White House. | told them they didn't need a second

resolution, and | wish they wouldn't ask for it".

SIR RODERIC LYNE: | can think of a number of political

rather than legal reasons why the French, or indeed the
Russians, might very well have taken that position,
because going for a second resolution would have obliged
them to take anoth er decision.

But this is not really the point I'm trying to

establish at this stage. | think what we have agreed on
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is it wasn't crystal clear, and it wasn't crystal clear
because there were differing views about whether or not
a second decision was going to be required.

RT HON LORD GOLDSMITH QC: | don't agree with that. | agree
that the wording is not crystal clear in one sense
because it is open to interpretation. In one sense, the
wording is crystal clear, because these members of the
Security Council, who know the difference between the
word "decide" and " consider the situation”, chose,
| believe quite deliberately to use the words "consider
the situation", and they could have said "decide" if
that's what they meant.

The French, in their explanations o f vote, the
French, the Russians and the Chinese in their statement
afterwards, could have said, "This means the Security
Council has to decide", and they didn't, and | regard
that as significant.

SIR RODERIC LYNE: | think we are going to need to take
a break in a moment, and we are obviously going to need
to come back to this, because this is a point of

critical importance --

RT HON LORD GOLDSMITH QC: Of course.

SIR RODERIC LYNE: -- that was debated, effectively, for
some months afterwards. But just to conclude at this

stage, did the way that 1441 come out present the
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United Kingdom with a difficult decision as to whether
or not we should seek a further decision or resolution
by the Security Council before we might find ourselves
going into military action?
RT HON LORD GOLDSMITH QC: | think it did, and, obviously,
as | have consistently said, from the legal point of

view it would have been safer to have had a second

resolution because it would have put the matt er beyond

doubt. Nobody could have then challenged the legality.
From a political point of view, as | heard ministers

explaining and as | obviously saw from what was

happening in Parliament and the p ress, it was

potentially enormously important, because in the

circumstances of doubt in relation to it, people who

were very unhappy about what was to take place would

have felt much better about it -- | don't mean "better"

in an emotional sense, but they would have been much

more persuaded about this if there had been a second

resolution, which would have demonstrated that the

international community was solidly behind the action.
That's what | understand Sir Jeremy Greenstock to

mean when he talks about the word "legitimacy". That it

would have had that sort of legitimacy because it would

have been supported by the international community, and

that obviously did give rise to a problem.
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SIR RODERIC LYNE: But at this stage, from a legal point of
view, you were s till of the view, as you have just said,
| think, that the safest course would be to have
a further Security Council Resolution --

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: -- to authorise the use of for ce?

That, of course, is not the position that the
United States had taken in its explanation of vote on
this resolution.

RT HON LORD GOLDSMITH QC: No.

SIR RODERIC LYNE: So there was quite a sub stantial
difference between your position and that of the
United States.

Did you express any concern about this to the
Foreign Secretary or the Prime Minister?

RT HON LORD GOLDSMITH QC: Well , I'm not sure, Sir Roderic,
in what sense you mean "concern”. It was necessary for
me then to consider, after 1441 had been passed, what it
did actually mean, and that was a difficult judgment
because t here were competing arguments.

In fact, the one that | found most important to deal
with wasn't actually quite the one that he had raised,
but was actually what was meant by the word "assessment"
ino perational paragraph 4, which came in at a late

stage. | don't believe | had seen that before 1441 had

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been passed. Just what did that mean? Together, no
doubt with operational paragraph 12.

As | think the Tribunal, probably the world, knows,
at one stage my provisional view was that, taking all

these factors into the balance, there wasn't enough

there. Th e balance came down in favour of saying, "No,
a second resolution is needed". Subsequently -- andno
doubt we will come on to it -- for good reasons, which

| will seek to explain to the tribunal, I then
ultimately reached, when | had to reach a definitive

view on this, a different view.

SIR RODERIC LYNE: | think we will come on to that after the
break. Thank you very much.

THE CHAIRMAN: Let's take a break for about ten minutes and
come back at 11.15 am.

(12.05 am)

(Short break)

(11.15 am)

THE CHAIRMAN: | think we will take another short break
before the lunch interval of an hour.

Roderic, would you like to pick up the questioning?

SIR RODERIC LYNE: Yes, | would like, if I may, just to move
on to the development of your views on the legal
position after Resolution 1441 --

RT HON LORD GOLDSMITH QC: Yes.
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1 SIR RODERIC LYNE: -- in the period from there leading up
2 towards your advice to the Prime Minister of
3 7 March 2003.
4 R THONLORD GOLDSMITH QC: Yes.
5 SIR RODERIC LYNE: I understand that -~ just picking up from
6 where we were before the break -- soon after, or fairly
7 soon after 1441 was agreed, you were in touch with both
8 the Foreign Secretary and Jonathan Powell at Number 10
9 Downing Street and that you had some concerns at that

10 time about the way in which you had heard that your own

11 views were being described. The phrase "Chinese

12 whispers" has cropped up in this context.

13 David Brummell yesterday used a different phrase to

14 express your concern.

15 Is that right and can you tell us what your concerns

16 were?

17 RTHON LOR D GOLDSMITH QC: Well, I think it is exactly as

18 you put it. You pick up, usually officials saying

19 occasionally something in a newspaper which seems to

20 suggest that, you know, there is a view taken of what

21 your opinion is, which actually isn't it, and that's

22 a dangerous situation because you are then faced with

23 the problem: well, if | don't say something about it

24 now, is someone going to say you didn't pick it up then

25 and you didn't contradict it, and, therefore, it is too
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late for you to say it. So you have got to watch out

for that.
There is also, | think - - | see this quite a lot in
government -- there is also the problem that sometimes

the qualifications to what you have said don't seem to

be heard as clearly as you intended them to be. | have

heard the expression about, you know, the "yes, but" and
the "but" is forgotten in another context. | think this

happens sometimes in government and sometimes,

therefore, have to shout the "but” rather harder than

you would normally, to make sure it is not forgotten.

SIR RODERIC LYNE: Where do you think these Chinese whispers

were coming from?

RT HON LORD GOLDSMITH QC: | have no idea. There is

there is a great deal -- there is an undergrowth, if
| can say, beneath ministers, of communications between
departments. There is a great deal of discussion

between ministers and their advisers and members of the

press, and sometimes people who are least involved in
issues pick up things and they then come out. That is

just the way government seems to work.

SIR RODERIC LYNE: But when you decided to pick up the phone

to Jonatha n Powell, did that suggest that you were a bit
worried that this might have been coming out of

Number 10?
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RT HON LORD GOLDSMITH QC: | don't know. | don't know
whether | picked up the phone to him or whether it was
arranged that there would be a meeting or a call.
I don't know. But of course, at the end of the day,
what mattered was what was the view in Number 10.
You know, wherever the Chinese whispers had been
coming from, what mattered was their view, and each time
| did say, "l want this to be understood", the response
| always got was, "Yes, that is underst ood", and
sometimes afterwards you wondered if that's the way
everyone was acting.
SIR RODERIC LYNE: But what also mattered, obviously, was
your view. So you presumably reiterated your view to
Jack Straw and to Jonathan Powell in those
conversations?
RT HON LORD GOLDSMITH QC: | think there was an important
moment after 1441, when | had a conversation with
Jack Straw and | hadn't at that stage rece ived what
| would call instructions. | want to explain that word
because it could be completely misunderstood.
The way that lawyers work, particularly barristers,
which, of course, is what | come fro m, is you get
instructions, which means a request to advise, and the
request to advise comes through with the detail of the

guestion and with the supporting materials, often with
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views expressed that you can -- and until | had had
that, particularly the Foreign Office legal advisers'
point of view, and been able to analyse that, | wasn't
really in a position to gi ve a definitive point of view.
So there came a moment, | remember, when | was
discussing this with Jack Straw. He was particularly
anxious, | think, that | should understand the
negotiating history a nd | said, "That must be something
then that I'm properly briefed about”, because
| wouldn't have otherwise been able to work that out --
well, not satisfactorily -- for myself.
So | think there then came this moment when it was
agreed that | would receive this request for advice, and
that finally came at some stage in December. Until that
had arrived, | couldn't actually form -- start to form

a defi nitive view anyway.

SIR RODERIC LYNE: You were keen, were you, at this point

in November, to get to the position where you were
instructed to give advice, asked to give your formal

advice?

RT HON LO RD GOLDSMITH QC: Well, in a sense, it wasn't

necessary for me to give advice until it mattered, and
it wouldn't really matter until we were at the point, if
we ever came to the point -- | very much hoped we

wouldn't, but we did -- we came to the point that
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SIR MARTIN GILBERT: Sorry to interrupt, am

a decision had to be made whether it was lawful to go to
use force, and it is not uncommon in government that the
Attorney General's advice is not asked for until it
matters.
This was slightly different, because this was

happening, as it were, in real time, against

a background of public statements being ma de, and so

there was this degree of -- some degree of concern that

people might say things and then start to believe that

those were necessarily the true position.

Chinese whispers were that you took an optimistic view
that, if Irag were in breach, there might not be a need

for a second resolution?

RT HON LORD GOLDSMITH QC: Yes. Exactly so.

S

IR RODERIC LYNE: So it mattered that there was no lack of
clarity about your view, and did you reiterate to the
Foreign Secretary that only the Security Council could
make the decision on whether there had been a mat
breach and only the Security Council could authorise the

use of necessary means to deal with that breach?

22 RT HON LORD GOLDSMITH QC: That is so, although | do think

23

24

25

there is a point here, if | may, that is worth
explaining, because | mentioned before the break the

significance of operational paragraph 4.
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Now, the architecture of Resolution 1441 is
extremely important. Operational paragraph 1 says that

Iraq is in material breach. Operational paragraph 2
then says it is going to be given a final opportunity.
Operational paragraph 4 then says very, very impor tantly
that the Security Council determines now that any
failure by Irag to comply with the clear obligations for
cooperation will constitute a further material breach.

Now, that meant -- otherwise wh  at could have
happened would have been that three months after the
event somebody would have said, "Look, they are in
material breach and they haven't complied”, and there
might have been a question: well , given what has
happened to date, have they committed a further material
breach? So operational paragraph 4 was very important,
and if you will permit me, because | think it is
relevant later on, just t o deconstruct for a moment this
expression "material breach". Material breach is
a legal term. It strictly comes from the -- Article 60
of the Vienna Convention on the law of treaties, which
is to do wi th treaties rather than Security Council
Resolutions, but everyone seems to find this is a useful
phrase to use.

What that means is such a nature of breach as

entitles the other party to invoke that b reach as
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a ground for terminating the treaty or suspending it.
In a sense, there are two elements to that. One is: is
there, in fact, a breach? And the second i

the character which, you know, entitles you to

suspend --

SIR RODERIC LYNE: The degree of seriousness?

treaty is and, as | un

Council were saying here was, after ten years of many

resolutions, many attempts to get Iraq to comply with

687, this was the last opportunity. We are going to

give you thi s last opportunity, but any failure to

comply with the clear obligations we have imposed upon

you will be a further material breach; in other words,
will of itself be a justification for deriving
authorit y.

What that means is, if, as a matter of fact, there

is then that failure to comply, the Security Council has

already decided that that has the character of an event

which justifies the revival.

Put in colloquial terms, the Security Council was
saying, "This is the last straw" --
forgive me - "but this is the last"
make a joke by that. I'm sorry, | shouldn't

that. It is far too serious for me to be making
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comments like that, and | didn't mean to.
But the important point is they had pre - determined
that: this is the final opportunity, and, if you fail to
comply, that's it. So there needed later to be -
sorry.
SIR RODERIC LYNE: Yes. We'll certainly come back later on
to the fine meaning of th e Security Council. At the
moment, | would just like to establish the process
a little bit further before we do so.
RT HON LORD GOLDSMITH QC: Yes, of course.
SIR RODERIC LYNE: In November, | think we have esta blished
after the resolution has been adopted that you were
concerned that your view wasn't being accurately
represented in some of the whispers that got back to
you. You took action with Number 10 and t he Foreign
Secretary to ensure that they were not in doubt of your
view and it was your view that it would be for the
Security Council to take the decisions on material
breach, the detail of which we will come back to later
on, and means. So that would have been the point you
emphasised.
RT HON LORD GOLDSMITH QC: Forgive me, | don't think | had
reached that view at that stage. | think what | was
saying is, at that stage -- sorry, that's why I'm trying

to distinguish between the determination of material
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breach and this question of decision. | think | was
saying at that stage, "Please don't take me as being
optimistic that there doesn't need to be a further
Security Council Resolution. That's an issue that we
will have to deal with. I'm concerned that the
resolution as it stands does require a further
resolution”.
SIR RODERIC LYNE: The resolution, as it stands, does
require further resolution?
RT HON LORD GOLDSMITH QC: That was my concern and that's --
SIR RODERIC LYNE: That was your concern at the time?
RT HON LORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: I think that is very important. The
detail of this we can't go into much further because
I think it is in the area of documentation that neither
you nor | can quote from at this moment, for reasons
which you said were frustrating you earlier on. | will
say no more about that.
Now, you said a few mo ments ago, | think in your
conversation with Jack Straw in which he offered to send
you a negotiating history, which presumably you then
received, that this was a step towards your being asked
to give you r formal advice and I think you said that
that came in December.

RT HON LORD GOLDSMITH QC: Yes.
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1 SIR RODERIC LYNE: Can you tell us where that request came
2 f rom and what meetings you might have had or discussions
3 in December with Downing Street or the Foreign Secretary
4 about the process whereby you were going to offer
5 advice?
6 RT HON LORD GOLDSMITH QC: Certainly. The request for
7 advice, the instructions to advise, as it were, came
8 from the Foreign Office legal adviser. They came in the
9 form of a detailed letter which set out both arguments
10 and set out the argum ents in favour of both arguments.
11 That is to say: one, that there is a need for a further
12 resolution; and one that there isn't.
13 It set them both out without expressing a view
14 between them, although | think 1 knew what view
15 Sir Michael took about it, but it set them both out in
16 a way which presented them both, | have to say, as both
17 plausible arguments, both of which were supported by
18 reasoning, and it was plain from his letter, to be
19 frank, that the view that a resolution wasn't required
20 was stated to be one which the UK Mission in New York,
21 which of course, had a Foreign Office legal adviser,
22 | think the expression was "deserved serious

23 consideration".

24 In other words, you know, it was a proper

25 it was a preferred or not point of view, but it was
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a proper point of view.
So it came in that form. What then happened was
that my officials, particularly the Foreign Office
secondee in my office then prepared, as is usual,
a covering n ote which analysed that. Didn't, in fact,
agree with all the points that had been made. Actually,
seemed to see that some of the arguments which had been
said to be against the view that a resolution was not
necessary were actually overstated and disagreed with
them, but, still, there was an important issue there.
Following that, | believe that there was
a conversation with Jonathan Powell, in which
| indicated that | was concerned about what was meant in
operational paragraph 4 by "for assessment”. | wanted
help on that issue. Either then, or subsequently, it
was agreed that | would be able to see
Sir Jeremy Greenstock, who had been the negotiator.
At some stage there was a question of seeing the
United States negotiators as well, which subsequently
happened, and it was also suggested at that meeting that
it would be helpful if | produced a draft advice for

discussion.

SIR RODERIC LYNE: So the request for you to produce draft

advice actually came from Jonathan Powell or from

Sir Michael Wood?
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RT HON LORD GOLDSMITH QC: Well, the request came in
a letter from Sir Michael Wood.

SIR RODERIC LYNE: He talked yesterday about that letter.
| can't remember now -- I'm so confused about which
documents we are allowed to refer to -- whether that is
a letter that's on the public record, but he described
it fully as one that set out the arguments on both sides

but not one in which he, himself, was making a firm

recommendation. So it was essentially providing
background for your subsequent advice?

RT HON LORD GOLDSMITH QC: A little bit more than
background.
SIR RODERIC LYNE: Setting out arguments?

RT HON LORD GOLDSMITH QC: Absolutely, yes.

SIR RODERIC LYNE: Setting out arguments for your advice.

RT HON LORD GOLDSMITH QC: And apparently putting them both
forward a s plausible.

SIR RODERIC LYNE: Yes. But Jonathan Powell then agreed
with you -- was this in a meeting or on the telephone,
or was it -- that you would actually provide formal
advice to the Prime Minister?

RT HON LORD GOLDSMITH QC: No, I think there was
a meeting -- it was a meeting, | believe, and there
wasn't so much a request for formal advice at that

stage. | explained that | was concerned about what was
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meant by the expression "for assessment" in operational
paragraph 4, which seemed to me to be an essential
issue.

SIR RODERIC LYNE: Why did you have to d iscuss that with
Jonathan Powell rather than with Sir Michael Wood?

RT HON LORD GOLDSMITH QC: Because | wanted to get further
information. | wanted to get further information on
these issues.

SIRR ODERIC LYNE: But he shouldn't have been part of the
negotiation.

RT HON LORD GOLDSMITH QC: Forgive me, | wasn't asking him
for the information, | was channelling my request, but
| think that Number 10 wante d to know at that stage --

SIR RODERIC LYNE: You couldn't have channelled your request
through your Foreign Office secondee to the
Foreign Office legal advisers? Wouldn't that have been
a more direct channe | for your requests?

RT HON LORD GOLDSMITH QC: There are a number of ways it
could have been done, and I'm not sure that the
Foreign Office would have been able to deal ultimately
with the US side, but it co uld have been.

SIR RODERIC LYNE: You mean, you wanted to meet
Sir Jeremy Greenstock?

RT HON LORD GOLDSMITH QC: | wanted to understand

principally what was meant -- what was understood by
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what was meant by "for assessment", and | also wanted to
know what were the -- what the answers to a number of
other textual points that | raised as giving rise to
guestion s about what was meant by 1441.
This was a technique | have used in private
practice, and other lawyers have used with me, that,
when you are trying to form a view, you want to go to
your clients sayi ng, "Look, here are these issues. Now,
what can you say about them?" Either you have got the
facts right or wrong or there may be explanations that
they can give that you haven't seen, and the consequence
of that is that that helps you reach your opinion.
So it wasn't a request at that stage for a formal
advice. It was thought that it would be a helpful way
of continuing if | produced this for discussion with t
Prime Minister.
SIR RODERIC LYNE: Yes, what puzzles me about that is why
Jonathan Powell, the Prime Minister's Chief of Staff,
should have been the person with whom to discuss these
textual p oints about Resolution 1441, but were you
talking to him as the client?
RT HON LORD GOLDSMITH QC: | wasn't expecting to discuss it
with Jonathan Powell. That wasn't the point. | did
want to discuss that wi th the Prime Minister, with the

Foreign Secretary, who had been very closely involved in
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the negotiations, and this was a channel.
| suspect this arose becaus e they asked for the
meeting, "Where are you up to?" or something of that
sort, and | told them in the course of it that this is
what | wanted to do.

SIR RODERIC LYNE: So Number 10 asked you to come over, yo
had this meeting, you had this discussion, you asked for
their help in organising things so that you could move
forward with your advice, including a meeting with
Jeremy Greenstock, ultimately with Amer ican
counterparts.

RT HON LORD GOLDSMITH QC: Also, that | would want to have,
as it were, from the client, you know, "What do you say
in relation to certain of these arguments?"

SIR RODERIC LYNE: Y es.

RT HON LORD GOLDSMITH QC: Because often the client, who has
been involved -~ put it that way -- isin a position to
say, "Ah, well, this is how we see that", and sometimes
you say, "Well, it is very inte resting but it doesn't
change anything", and sometimes we say, "That actually
helps me now see this in a clearer light".

SIR RODERIC LYNE: The client in this case was?

RT HON LORD GOLDSMITH QC: Ultimately, it w as the
Prime Minister.

SIR RODERIC LYNE: The Prime Minister, which is why you were

67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

handling this with his Chief of Staff?

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: Was the client at this stage expressing
a view on how soon your advice was required?

RT HON LORD GOLDSMITH QC: | don't recall. Certainly there
wasn't, as | recall, any request at that stage for
advice, but given what | had said about needing to
understand certain further matters before | did, it
obviously wasn't going to be then and there.

SIR RODERIC LYNE: But you said earlier that the advi
volunteered at the end of July you felt hadn't been
particularly welcome. | wondered if the client was
concerned that you shouldn't come in too soon with your
advice?

RT HON LORD GOLDSMIT H QC: As | have said, | think you
really have got to put that to Mr Blair.

SIR RODERIC LYNE: But he wasn't at the meeting.

RT HON LORD GOLDSMITH QC: Well, I think, though, that
his -

SIR RODERIC LYNE : You would rather not answer that?

RT HON LORD GOLDSMITH QC: No, I'm perfectly happy to answer
that. | think his staff, his Chief of Staff and his
very close advisers know what his mind was. He may say,

no, he didn't know about that at all.

SIR RODERIC LYNE: I'm not asking what his mind was, but
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what was indicated to you at that meeting about the
timing of your repl ies.

RT HON LORD GOLDSMITH QC: I'm so sorry. | can't recall.
If there is a record of them saying, "We don't require

your advice now", then that's what was said.

All' I was saying was | wasn't actually in a position

to provide my advice at that stage, and what was agreed
was -- because | hadn't completed my researches and my
enquiries, and what | was indicating was -- and it was
agreed that | would provid e a draft advice which would
be something that would then enable me to raise
guestions which were causing me concern, so | could
understand what the response to them was.
SIR RODERIC LYNE: Right. I think it is probably useful now
if we move forward from that point and that meeting to
the next stage. | think what we have just discussed is
very important, just in parenthesis, because we were
hearing yesterda y both from Sir Michael Wood and
Ms Elizabeth Wilmshurst that they felt that it would
have been useful if your advice had been brought in at
an earlier stage.
That's why a number of us have been, as i t were,
raising the question of the timing of when you were able
to give that advice. We will come back to that later

on.

69



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

When did you actually give the Prime Minister your

first advice?
RT HON LORD GOLDSMITH QC: Well, my advice remained
preliminary until July -- I'm so sorry, until February.
It remained preliminary until February, because | was
still conducting my enquiries and researches.
On, | think, 27 February, | met in Downing Street
with, again, the Prime Minister's advisers and | told
them then that, in the light of the further enquiries
I had made, following my visit to the United States,
following discussions with Jeremy Greenstock, following

my investigation of the negotiating history, | was of

the view that a reasonable case could be made --

sorry, there was a reasonable case that a second
resolution was not necessary, and that that was, on past

precedent, sufficient to constitute a green light.

SIR RODERIC LYNE: You have moved ahea d to 27 February.

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: We were hearing yesterday in discussion
with Ms Wilmshurst, about presentation of draft advice
by you in the middle of January to the Prime Min

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: Advice that she said that she had,
| think, seen unofficially.

RT HON LORD GOLDSMITH QC: She wasn't involved.
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Ms Wilmshurst wasn't --
SIR RODERIC LYNE: Let's not personalise it and her.
I think she was speaking for the FCO legal advisers
collectively then.
The question | wished to ask you is : what did you
present to the Prime Minister, and how and when,
in January?
RT HON LORD GOLDSMITH QC: As | said, | presented a sort of
draft provisional advice as a basis for understanding
what the response was to some of my concerns,
particularly drawing attention to the need to understand
what was meant by "for assessment” in operational
paragraph 4.
SIR RODERIC LYNE: Was this in sort of fleshed - out form?
RT HON LORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: Was it quite a lengthy document?
RT HON LORD GOLDSMITH QC: Because the whole point was there
were a number of textual arguments that were being
raised. You couldn't explain those in a ten - second
conversation.
SIR RODERIC LYNE: You gave them quite a detailed paper?
RT HON LORD GOLDSMITH QC: Yes, exactly so, and the reason
for that was that, by setti ng them out, then it was
possible for those who had been involved to be able to

respond, as indeed -- and it was helpful in this
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respect -- asindeed Sir Jeremy G reenstock did that
month. He received it, he came and saw me. He went
through this, challenging some of the arguments that
I had raised, making some good points, some that
| wasn't so persuaded by.
SIR RODERIC LYNE: You personally handed this paper to the
Prime Minister?
RT HON LORD GOLDSMITH QC: As far as | can recall, yes.
SIR RODERIC LYNE: Did you then sit down and discuss it at
all?
RT HON LORD GOLDSMITH QC: We certainly had some discussion.
| think | was probably expecting he would -- | probably
pointed to some of the paragraphs that were important.
| don't think, in fact, there was a long discuss ion
about it.
SIR RODERIC LYNE: Do you recall anything of his reaction at
this stage?
RT HON LORD GOLDSMITH QC: The one thing | do recall was
that he said -- and | believe it was at this meeting --
you know, "I do understand that your advice is your
advice".
In other words, the Prime Minister made it clear -
the then Prime Minister made it clear he accepted that
it was for me to r each a judgment and that he had to

accept that.
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SIR RODERIC LYNE: You were obviously at this stage offering
him a preliminary draft of your advice.
RTHONL ORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: Would that be a normal procedure, to give
the client a preliminary draft of what eventually
becomes the formal advice of the law officer?
RT HON LORD GOLDSMITH QC: As | have said, in relation to my
own practice, it is a practice that | have used from
time to time, lawyers have used it with me and it
certainly was something that was done by my officials
with the, as it w ere, requesting department.
They would quite often come to me and say --  what
would often happen is that they would receive the
request for advice, they would then produce a minute for
me of their adv ice. They would often produce a draft
letter to go with it and quite often they would say,
either directly -- or, "We have discussed this with the
requesting department and we've" -- I'm not quite saying
they have agreed it, but what they were saying is they
have discussed it, so | can be confident there isn't
some point that the requesting department, which knows
more about the subject, would want to see included or
some point that my lawyer has overlooked.
SIR RODERIC LYNE: Who else would have received the document

at that stage, other than the Prime Minister and
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Sir Jeremy Greenstock?
RT HON LORD GOLDSMITH QC: | didn't give it to
Sir Jeremy Greenstock. That was something that
Number 10 did, | assume. The Foreign Secretary
obviously saw it, because he wrote to me | ater with his
comments on it. | don't know where.
SIR RODERIC LYNE: You didn't send it to him, so he must

have had it from Number 10 as well?

RT HON LORD GOLDSMITH QC: Yes, there were - asyou will
appreciate, there were also very significant
considerations about sensitivity and security and there
had been things that had been appearing from time to
time in the press -
SIR RODERIC LYNE: | think the draft advice of the senior
law officers for the government is always a very
sensitive matter before it comes out. That's, | think,
perfectly understandable. If it reached the Foreign
Secretary, | think that explains perfectly well how his
own legal advisers were, not surprisingly, consulted on
it by him or how it may have reached his own legal team.
RT HON LORD GOLDSMITH QC: | don't know whether it came that
way or whether it came from my officials.
SIR RODERIC LYNE: | don't wish to cast aspersions. | don't
think that's a material point.

RT HON LORD GOLDSMITH QC: Forgive me, I'm not casting
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aspersions.
SIR RODERIC LYNE: No, you're not, and I'm trying to make
clear that I'm not either.
RT HON LORD GOLDSMITH QC: They talked among themselves.
| understood that.
SIR RODERIC LYNE: Not only that, but we heard from
Sir Michael Wood yesterday that this close relationship
between your department and the Foreign Office legal
advisers was an extremely important one, and norma
there was very close agreement between them. So #there
was nothing improper or wrong in that, it was completely
right.
So we have, | think, now moved to the point where
you actually meet Sir Jeremy Greenstock, which | think
you did on 23 January.
RT HON LORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: That was in London, presumably?

RT HON LORD GOLDSMITH QC: Yes.

SIR RODERIC LYNE: Can you describe the main purpose of your

conversation with Sir Jeremy? You have already told us
that he looked at and challenged some of the points in
your draft.
RT HON LORD GOLDSMITH QC: Yes, the purpose of the
was to get first - hand from our principal negotiator at

the United Nations his observations on the negotiating
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history and on the text which had been agree d and his
understandings of what it meant, particularly to get his
comments on the textual arguments we had raised.
Sir Jeremy was a hugely experienced diplomat. He
had spent time in New York. He un derstood the process
and, therefore, was in a very good position to explain
his view of what was meant by certain provisions and
that's helpful to me. It doesn't mean | follow it, but
it is helpful to me and | have often followed this
process again with clients, for example, in relation to
contracts which are obscure, because, if you understand
what somebody was trying to achieve, you can then often
look at the document with that in mind, and then the

words which are used become clearer to you.

SIR RODERIC LYNE: Was one of the arguments that he put to

you about the negotiating history the argument that the
French and the Russians and the Chinese had sought in
the course of negotiations on Resolution 1441 to obtain
some explicit words in the resolution, | think
originally intended for operative paragraph 10, but that
subsequently is immaterial -- explicit provision that it
would be for the Security Council to decide on the use

of force?

RT HON LORD GOLDSMITH QC: Yes, | mean, he went further than

just talking ab out a draft that was put forward. What

76



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

he was saying was that this was, if you will, the key

argument, the key point between the United States and

us, but partic ularly the United States, and the French,

the Russians. Not so much the Chinese, but the French

and -- sort of leading on that side, and that was, was

there going to be a requirement for a decision or not?

He was very clear in saying the French, Russians

lost and they knew they had lost, and | think he repeats

that in letters to me, that they knew that they had lost

that critical argument, and his case was

-- and his

argument was -- that's why the resolution is worded the

way that it is.

SIR RODERIC LYNE: It was a compromise?

RT HON LORD GOLDSMITH QC: Yes, of course. It was

a compromise, but compromise in

this sense: that the

United States had conceded a Council discussion but no

more.

SIR RODERIC LYNE: So the French and others standing behind

them had lost and knew they had lost. Could one then

advance from the fact that they had failed to achieve

a clear requirement for a second decision to argue that

this meant that they had implicitly acknowledged the

American position that a second resolution was not

required?

25 RT HON LORD GOLDSMITH QC: Well, I'm just sort of pausing
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over the word "implicitly”, because, as | was saying

before, the resolution meant one thing or the other.
What Sir Jeremy was saying -- this was the key
issue -- was they knew that what had happened was that

the resolution to which they agreed meant that a second
decision was not neces sary. Therefore, that the
United States and any others, such as ourselves, could
take military action without a decision, and that is

what Ambassador Levitte was saying publicly later.

SIR RODERIC LYNE: The y knew that a second decision wasn't

necessary, and yet, in their explanation of vote they
had said, in effect, that they still believed that there

should be a two - stage approach.

RT HON LORD GOLDSMITH QC: F orgive, me there was a two - stage

approach because there was going to be a Council
discussion, and the words that were used -~ slightly
ambiguous in the French, as | recall. | think the
French, what you d escribe as taking a position is
"se prononcer", and it is not absolutely clear what that
means, and in the written statement which they gave
afterwards, they did not use the words "decide",
"necessary to decide".
They were obviously statements that were designed to
present the position internationally and perhaps to

a domestic audience as well as they could be. But they

78



2

3

4

5

6

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

were not saying -- thiswas -- |think the argument was

being put that they were not saying that they had agreed

that there would have to be a decision.

SIR RODERIC LYNE: No, there obviously had, indeed, been

some form of compromise and they were having to stay

within the parameters of it, but for their side, they,

the Russians and the Chinese, were saying the Council

would have to return to take a position.
As you say, they weren't able to use the word in

their statement "decision”, but "take a position”, and

| daresay that lawyers could probably have a very long

argument about what "take a position” means, but the

implication of the French statements and not only the

French statements at the time that the resolution was

adopted, didn't say in terms that the Council would have

to take anothe r decision, because the resolution didn't
say that, but would it be fair to say that they were

trying to at least press in that direction in their

explanations of vote?

RT HON LORD GOLDSMITH QC: Well, I'm no t the best person

obviously to say what was in their minds.

SIR RODERIC LYNE: No, no, I'm more interpreting their
words.

RT HON LORD GOLDSMITH QC: Yes, well, I think the point

first of all, is, if this were all crystal clear, we
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wouldn't be in the position that we are today. | have
made that point already and some may say -- and it may
be a commentary on t he United Nations institutions in
a sense -- that we end up, on such an important issue,
debating the meaning of two or three words, but that is
the position.
What was being said was they knew -- they had fought
hard for a solution which meant that there would be
a need for a Security Council decision. They got the
concession that there would be a further Security
Council discussion. That discussion could well have led
to the Council doing a number of things: yes, no, taking
further steps. But they didn't say, because they knew
that this is not what they had achieved. They knew that
they had not a chieved a requirement for a second
decision, and the point was, that's why they didn't use

that precise language, but it is ambiguous, | agree.

SIR RODERIC LYNE: They did not in any sense in those public

sta tements, did they, acknowledge that they had lost?
They did not acknowledge the American position that

a second resolution wasn't needed?

RT HON LORD GOLDSMITH QC: They did not in those public

statements, th at's quite right.

SIR RODERIC LYNE: ltis only in private that that

interpretation was placed upon the French position?
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RT HON LORD GOLDSMITH QC: Well, I'm not sure abo ut the
words "in private". As | have said, the relevant
Ambassador after -- itis after the military
intervention has taken place. He said on the record,
but he said to the White House, "Don't ask for a second
resolution because you don't need it. You can go
without it".
SIR RODERIC LYNE: Do you think that statements made after
the invasion are of particular relevance as compared
with stateme nts made in the Security Council on the
record by these governments at the time of the adoption
of the resolution?
RT HON LORD GOLDSMITH QC: No, of course not, and | didn't
know, of course, in March 2003, ab out either what the
French Ambassador was going to tell me later or what
Ambassador Levitte said.
SIR RODERIC LYNE: 1 think park that on one side.
RT HON LORD GOLDSMITH QC: If I may just make an
ob servation, because | know that -- and Sir Michael made
this point -- the difficulty, he says about what has
been said in discussions is you can't be sure what the
other side meant by it. Well, actually, in this case,
as it happens, we now do, and we now do know that they
both meant the same thing.

It obviously doesn't help you at the time, but it
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1 does seem to me that it is a point that is worth making,
2 given what he has said about my process of analysis.
3 SIR RODERIC LYNE: People can say different things at
4 different times for different reasons, | think, but can
5 | now turn to the positions adopted by the
6 United Kingdom and the United States in these same
7 negotiations leading up to Resolution 14417
8 RT HON LORD GOLDSMITH QC: Yes.
9 SIR RODERIC LYNE: In one of the early dra fts of that
10 resolution, that the United Kingdom and the
11 United States, | think, showed to the French on
12 25 September 2003 -- and | appreciate that you were not
13 being consulted on the drafting process, so let me quote
14 from that:
15 "We were bidding to include the following words in
16 the resolution, that the Security Council”, | quote:
17 "... decides that false statements or omissions in
18 the declaration and failure by Iraq to comply shall
19 constitute a further material breach, and that such
20 breach authorises member states to use all necessary
21 means to restore international peace and security in the
22 area."
23 Now, presumably, if we had succeeded in getting
24 those words into the resolution, there would have been

25 no need for a second decision at all?
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2 SIR RODERIC LYNE: But we do not succeed in getting those

3

4

words into the resolution. So in order to achieve

a resolution, we had to give ground.

5 RT HON LORD GOLDSMITH QC: Well, the ground that was given
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particularly was to concede some second stage. The

difficult question is whether the second stage was

a Council discussion, where they would consider the
discussion, or a Council discussion where they would

decide what would happen next.

SIR RODERIC LYNE: We conceded that we had not been able to

achieve a clear statement in this resolution that
authorised member states to use all necessary means, ie

to use force?

RT HON LORD GOLDSMITH QC: Well, I don't think -- ldon't

believe that is the view that our negotiators took, that
they had failed to achieve a clear statement and | think
it is -- if I may, it is very important to point to the
architecture of 1441. This resolution was negotiated
over a period of weeks. There are very important
indicators of the use of force whic h are contained in
1441 and | just draw attention to preamble 4, preambular
paragraph 4, which recalls that it is:
"Resolution 678 authorised member states to use all

necessary means to uphold certain resolutions and to
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restore international peace and security in the area."
Preambular paragraph 5 further recalling that it is:
"Resolution 687 1991 impos ed obligations on Iraqg as
a necessary step for achievement of its stated objective
of restoring international peace and security."
So necessary means in order to achieve this, and 687
had said:
"These are the things that are necessary in order to
restore international peace and security."
The preambular paragraph 10 recalling that:
"In its Resolution 687 the Council declared that
a ceasefire would be based on acceptance by Iraq of the
provisions of that resolution including the obligations
on Iraq contained therein."
So that is saying all necessary means have been
suspende d, but on the conditions of the ceasefire, and
preambular paragraph 17:
"... determined to secure full compliance with its
decisions".
Then you have this language which is used in
ope rational paragraph 1 and operational paragraph 4 of
material breach, which in the context, the members of
the Security Council fully understood meant this is the
revival argument. This could not be -- on this point,

this could not be clearer, that the revival argument is
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in play, and that is, of course, why member states were

concerned about automaticity, because, without

a firebreak, they understood from past practice, from

what had happened in 1998, after Resolution 1205, that

the United States and the United Kingdom, and perhaps

other states, would have then taken that as saying, "We
now have the authority of the United Nations to move

today".

SIR RODERIC LYNE: So this is a brilliant diplomatic

compromise in which both the revival argument and the
argument that a specific Security Council authorisation
needed are still in play. Both sides were able to
emerge from this effectively restating their own
positions, but, if | come back to what the -- the ground
that w as conceded, that -- what you have quoted was
ground that was, if you like, gained by the
United States in support of the revival argument, but
what was conceded by the United States and Britain, what
the y were not able to achieve, was a clear decision to
authorise all necessary means in this resolution.

So from their starting position, they had had to
concede: (a) that a further meeting to discuss and

assess would have to be held. So in a sense, you could

say that they had lost and knew that they had lost, just

as -- on that point, on that point only. | don't want
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1 to get into a long argument about this. Just as one

2 could say that the French had lost and knew that they

3 had lost.

4 So to infer, simply looking at what the French had

5 lost, that the French ha d acknowledged the position of

6 the United States in the private negotiations, is

7 unbalanced, if you don't infer on the opposite side that

8 the concessions we had made acknowledged the position of

9 the Frenc h that there needed to be a two - stage approach.
10 So you have got a sort of equal and opposite
11 situation here, if you are looking at the negotiating
12 history as a whole.
13 RT HON LORD GOLDSMITH QC: With respe ct, | don't agree, and
14 | think it is very important here to distinguish between
15 the position of the United Kingdom and the
16 United States. The United States, as everyone has
17 said --  Sir Michael said it, | have said it throughout,
18 it is apparent on 7 March -- didn't believe they needed
19 an United Nations Resolution at all. They believed they
20 were able themselves to make the determination that Iraq
21 was in m aterial breach, and, therefore, they didn't
22 need -- they didn't need 1441. Mr Blair had -- and
23 | said, | think to his credit -- had got President Bush
24 to the UN table.
25 SIR RODERIC LYNE: I think, with respec t, that's a separate
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1 point. We have gone past that point already.
2 RT HON LORD GOLDSMITH QC: With respect, may | make the
3 point? Because it is important, and it is one of the
4 things that came across very clearly in the meetings
5 | had in February with the UN.
6 Because the United States didn't need 1441 - wedid
7 because we took the view that there had to be a
8 determination of material breach. The United States
9 didn't need it. They could have walked away from 1441
10 and said, "Well, we have been to the United Nations,
11 they haven't given us the resolution we want, w e can now
12 take force".
13 The only red line | was told by the
14 State Department, legal adviser, the only red line that
15 the negotiators had was that they must not concede
16 a further decision of the Security Council because they
17 took the view they could move in any event.
18 SIR RODERIC LYNE: Yes.
19 RT HON LORD GOLDSMITH QC: Therefore, if they had agreed
20 a decision which said the Security Council must deci de,
21 they would have then lost that freedom.
22 SIR RODERIC LYNE: If you like, let's separate out the
23 American position and park that on one side. They had
24 not conceded their red line.

25 The Brit ish position, as you say, was different.
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1 The British position, as you have clearly been stating,
2 was that we needed Security Council authorisation.
3 RT HON LORD GOLDSM ITH QC: Yes.
4 SIR RODERIC LYNE: The Security Council to determine
5 material breach, the Security Council to authorise all
6 necessary means for the use of force?
7 RT HON LORD GOLDSMITH QC: No. I'm sorry, that's wh ere
8 | disagree, with respect. Provided we had
9 a determination that there was material breach, unless
10 the resolution then went on to say something else, that
11 would have been sufficient.
12 SIR RODER IC LYNE: All right, we needed Security Council
13 determination of material breach?
14 RT HON LORD GOLDSMITH QC: Yes.
15 SIR RODERIC LYNE: We had a historic determination here
16 RT HON LORD GOLDSMITH QC: No, we had a pre sent
17 determination on 8 November.
18 SIR RODERIC LYNE: But with the firebreak that you have
19 mentioned.
20 RT HON LORD GOLDSMITH QC: Yes.
21 SIR RODERIC LYNE: But there has to be a further process of
22 report, assessment, consideration?
23 RT HON LORD GOLDSMITH QC: Yes.
24 SIR RODERIC LYNE: I think at this point -- | have just

25 heard Big Ben striking 12 -- it would be sensible for us
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to take another short break, if you like, and then we

can come back.

RT HON LORD GOLDSMITH QC: May I just stress, just in light

of what you have just said, because | don't want to lose

sight of this, operational paragraph 4, the Security

Council had already pre

meet the requirements in the resolution constituted

itself a material breach.

THE CHAIRMAN: Thank you. Let's take another ten minutes

and come back at quarter past.
(12.04 pm)
(Short break)
(12.15 pm)
THE CHAIRMAN: Sir Roderic, | think you have a bit of

a question to finish.

- determined that a failure to

SIR RODERIC LYNE: Yes, Lord Goldsmith, | would just briefly

like to deal with the outcome of your meeting with

Sir Jeremy Greenstock and then | must let my very

patient colleagues get a word in ed

geways.

After you had had your meeting with Sir Jeremy, did

you report back to the Prime Minister?

RT HON LORD GOLDSMITH QC: Idid. Sir Jeremy had made some

good points and he had made some headway with

frankly, there was still work for me to do and he hadn't

got me there, if you like, yet.
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| discovered that the Prime Minister was going to
see President Bush again at the end of January and there

was concern again about views being expressed that | had
now been persuaded by Sir Jeremy, so | did send a short
minute to the Prime Minister to make sure t hat he didn't
think that was the case. | hadn't been asked for it,
but | sent it.

SIR RODERIC LYNE: Okay. So you spelt out your view to him,
and was it still your view that the correct legal
i nterpretation of Resolution 1441 was that it did not
authorise the use of military force without a further
determination of the Security Council?

RT HON LORD GOLDSMITH QC: My provisional view at that stage
w as still the same.

SIR RODERIC LYNE: Therefore, it didn't merely require
a Council discussion from our point of view, rather than
a further decision?

RT HON LORD GOLDSMITH QC: Exactly.

SIR RODERIC LYNE : Yes. Did you, in your minute to the
Prime Minister, address the question of the revival
argument at all?

RT HON LORD GOLDSMITH QC: | don't know whether specifically
| did. | mean, it was fully understoo d that that was
the only, as it were, issue in play.

SIR RODERIC LYNE: If you put it another way round, you
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weren't at this stage telling the Prime Minister, just
before he sees President Bush, who believes in that
argument, that a reasonable case could be made for it?
RT HON LORD GOLDSMITH QC: The point was the principle of
the revival argument |, and indeed the Foreig n Office
legal advisers, were in agreement that that principle
existed. That was consistently my view.
The question was simply -- not "simply", because it
is hugely important - but what did 1441 say about what
would happen after a further material breach? Did it
say there would have to be a further decision or did it
say there would have to be simply a discussion?
SIR RODERIC LYNE: But at this stage, you weren't
encouraging the Prime Minister that he would be on safe
ground agreeing with President Bush that a good case had
been made following 1441 or through 1441 for the revival
argument?
RT HON LORD GOLDSMITH QC: Quite.
SIR RODERIC LYNE: Okay, thank you. | shall hand it back.
THE CHAIRMAN: Usha, over to you.
BARONESS USHA PRASHAR: Thank you very much indeed.
Lord Goldsmith, | want to really dis cuss with you
your understanding of the FCO legal advisers' views
during this time and those of the ministers?

RT HON LORD GOLDSMITH QC: Yes.
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BARONESS USHA PRASHAR: My understanding is that the FCO

legal advisers consistently had held the view that
a second resolution was necessary and that was your
provisional view, as you said, until February. Would

that be right?

RT HON LORD GOLDSMITH QC: The second part is right. As to

the first part, perhaps | can just expand a little bit
because you said the Foreign Office legal advisers.
| knew that it was Sir Mic hael's view, because
although he didn't say it in his note of December, his
instructions of December, | saw that it was his view,
| had been told it was his view, and | also saw it was
his view when | saw a minute from him to the Foreign
Secretary.
| believe | knew also that it was Ms Wilmshurst's
views, because | think she was one of those associated
with that particular minute. | didn't know what t
view was of other members of the legal service, other
than, of course, of the official who was in my office
and | don't think that, after | had seen that minute
| don't think | received anything fur ther from
Sir Michael. | didn't actually deal on this issue with
Ms Wilmshurst at all. She dealt with the question of
what the terms of the second resolution would be if they

had one, by correspondence, but otherwise not. So I'm
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not suggesting | knew that they had changed their view,
| didn't, but I just want to get the sort of flavour for
what | did know.
BARONESS USHA PRASHAR: Am I right in confirming that it was
your provisional view until February that a second
resolution was actually necessary?
RT HON LORD GOLDSMITH QC: Yes.
BARONESS USHA PRASHAR: | th ink when Sir Michael Wood came
across, | think, a conversation that Jack Straw had with
Dick Cheney about the question of -- that they would
prefer a second resolution but it would be fine if we
didn't ge t one a la Kosovo, and | think Sir Michael Wood
wrote to Jack Straw, and | think this was revealed
yesterday, that Jack Straw said:
"| take note of your advice, but | do not accept
it."
RT HO N LORD GOLDSMITH QC: Yes.
BARONESS USHA PRASHAR: You responded to this note
expressing your view about the role of the legal
officers. Do you want to expand on that?
RT HON LORD GOLDSMITH QC: Yes, I'm gratefu [, thank you.
| think that the note is very clear.
| was unhappy when | saw that, not because | thought
it followed that Sir Michael was right and Jack Straw

was wrong about the legal issue. | think | made it
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clear that | wasn't dealing with that, but | didn't
like, to be honest, the sort of tone of what has
appeared to be a rebuke to a legal -- asenior lega I
adviser for expressing his or her view.
| had always taken the view in government -- indeed
| told government lawyers -- that they should express
their views, however unwelcome they might be --
BARONESS USHA PRASHAR: Is it normally called " speaking
truth unt o power"?
RT HON LORD GOLDSMITH QC: Certainly. | prefer to put it
a slightly different way, as | did in this note, that
| have always ta ken the view -- and | speak to officers
in the legal services frequently, and | would say, "Your
job is to tell ministers what they need to hear, not
what they would like to hear".
BARONESS USHA PRASHAR: In that note, the Foreign Secretary
asserted that international law is an uncertain field.
Do you consider it to be uncertain?
RT HON LORD GOLDSMITH QC: | didn't really agree with what
he was saying about that. There obviously are areas of
international law which were uncertain, but this
particular issue, at the end of the day, was: what does
this resolution mean?
THE CHAIRMAN: It is an uncertainty of interpretat ion rather

than what the law might be?
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1 RT HON LORD GOLDSMITH QC: Yes.
2 BARONESS USHA PRASHAR: In this instance, it wasn't the
3 uncertainty that was the issue ?
4 RT HON LORD GOLDSMITH QC: It wasn't the uncertainty of the
5 legal principles that was the issue, it was the
6 uncertainty of interpretation, yes.
7 BARONESS USHA PRASHAR: Does the nature of international law
8 place any additional responsibilities on states and on
9 government legal advisers?
10 RT HON LORD GOLDSMITH QC: | take the view that it is the
11 job of legal advisers to do their very best to get the
12 law r ight and to advise their governments what the law
13 requires of them. | certainly take the view that it is
14 the obligation of the United Kingdom -- | wish it were
15 true of all governments, not necessarily -- that they
16 have an obligation to uphold international law as well
17 as domestic law. The difficulty sometimes may be
18 working out exactly what that law is. But once you know
19 what it is, then you have a duty to comply w ith it.
20 BARONESS USHA PRASHAR: But do you think that at this time
21 there was sort of an underlying concern that
22 a politically expedient interpretation would underline
23 the rule of law in international relation s? Do you
24 think that was the underlying concern?

25 RT HON LORD GOLDSMITH QC: | don't know if it was the

95



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

underlying concern. I'm sure a lot of people will have
said that, or some people will have said that,

certainly. But | don't believe that was the issue.

| think the issue was: actually, what does it mean?
I'm quite confident that Jack Straw genuinely meant wha
he said. He had been involved, he did believe that the
interpretation meant what he said. | think that
| believe he was expressing that view.

| wasn't terribly happy with about the way he d
that to a legal adviser, and | took my responsibilities,
as Attorney General, as a sort of guardian of the legal
advisers, seriously, and in turn, | suppose, sent

a slightly rebuking letter to him.

BARONESS USHA PRASHAR: | presume you have seen

Sir Michael Wood's statement.

RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: Can I just read a paragraph which

| think he said:
"Ano ther issue is the strength of the legal case
that should be required before a government goes to war.
"Is a reasonable legal case sufficient, a
respectable case, an arguable case, or should there be
a higher degree of legal certainty?"
Now, this is something that both the former legal

advisers asserted yesterday. Do you have a view on
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1 that?

2 RTHO NLORD GOLDSMITH QC: Ido. First of all, it is very

3 clear that the precedent in the United Kingdom was that

4 a reasonable case was a sufficient lawful basis for

5 taking military action. That was the basis, as

6 Isaid -- sayin my note of 7 March -- and | checked

7 this at the time, because this is what | had been told

8 by my officials -- it was the basis for the action in

9 Kosovo, it was also the basis for the action in 1 998.
10 Indeed, | think Sir Michael's words yesterday were
11 that he approved of that and that -- | think he

12 acknowledged that that was taken on the basis that there

13 was a reasonable case for action.

14 BARONESS USHA PRASHAR: We said earlier, the Kosovo

15 precedent was irrelevant.

16 RT HON LORD GOLDSMITH QC: | think -- forgive me, I'm saying
17 on the basis of what is the right test to use, I'm

18 saying that as a matter of precedent it was standard
19 practice to use the reasonable case basis for deciding

20 on the lawfulness of military action.

21 THE CHAIRMAN: Lord Goldsmith, could | ask to you unpack the
22 word "reasonabl e"?

23 RT HON LORD GOLDSMITH QC: Yes. It means a case which not
24 just has some reasoning behind it, put in practical

25 terms, it is a case that you would be content to argue
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in court , if it came to it, with a reasonable
prospect of success. It is not making the judgment
whether it is right or wrong, but it is -- | hope that
gives a flavour of it.
BARONESS USHA P RASHAR: | think the other thing about the
proposition that was advanced by Sir Michael Wood was
that it is the responsibility of legal advisers to
advise as they consider a court might decide.
RT HON LORD GO LDSMITH QC: Yes.
BARONESS USHA PRASHAR: Do you accept that?
RT HON LORD GOLDSMITH QC: | agree with that, yes.
BARONESS USHA PRASHAR: 1 think the Foreign Secretary, when
he replied to you, said he considered the f ull range of
views ought to be reflected in advice offered by legal
advisers. What do you think of that bit?
RT HON LORD GOLDSMITH QC: Well, I think, ultimately, if
legal advisers are asked for their advice , they would
need to state what that advice is, but | do also think
that ministers are entitled to be able to challenge that
view, to testit. | don't think that legal opinions
from whomever, from me, fr om lawyers in private
practice, or from legal advisers, as it were, drop from
the sky, from an ivory tower. | think that you have to
be prepared to argue your case. You have to be prepared

to respond to guestions that are raised in relation to
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it and to consider them.

BARONESS USHA PRASHAR: But were you concerned that, in

taking the position you ultimately did, you were acting

in the face of the clear advice of extremely experienced
international law experts at the Foreign Office?

RT HON LORD GOLDSMITH QC: | paid great attention to what
their views were, of course, bu t ultimately, | disagreed
with the view that they took. We didn't disagree
this has become very clear now. We did not disagree on
the underlying principle. We didn't dis agree on the
existence of the revival argument. We didn't disagree,
either, | believe, that the right language was used in
1441 in order to trigger the revival argument.

What we disagreed about was what was the
interpretatio n when it came to, as Sir Roderic puts it,
what the second stage was. That was a question of
interpretation. It is difficult. Different views can
exist in relation to it. | don't think it involved any

particularly arcane principle in order to work out

actually what it meant.

Sadly, at the end of the day, we disagreed about it.
Of course, | thought very hard about the fact that they
took that view, as indeed | thought hard about the fact
that others took a different view, and

Christopher Greenwood, now our judge in the
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International C ourt, took a different view. It shows
that there are two different points of view in relation
to this.

BARONESS USHA PRASHAR: Can | move on to the situation in
relation to the your draft advice that you gave to the
P rime Minister on 14 January?

RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: Do you know if that was circulated
to other ministers?

RT HON LORD GOLDSMITH QC: As | said to Sir Roderic, it
obvious ly went to the Foreign Secretary at some stage

because he wrote me a letter dealing with points raised

in it. It obviously went to Sir Jeremy Greenstock, (heis
obviously not a minister ), because he came to talk to
me about it . Indeed, | had hoped that that would happen.

| can't tell you who else, if anyone, might have seen
it.

BARONESS USHA PRASHAR: Do you think it would have helped if
you had been involv ed much earlier in a timely way, much
earlier when the strategy was being objective, was being
developed, because you said to me earlier that you were
not involved until the second half of 2002, in
develo ping this, but do you think the fact that you came
late in the day, the advice you gave late in the day and

in draft form, had a material impact on how things
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dev eloped?

RT HON LORD GOLDSMITH QC: | don't think so. Because | had

been at pains, as you have seen, to try to make sure

that those who were moulding the policy didn't have

a misunderstanding about, at least, what my view might
be, and I had been involved. | think -- I'm not sure to
what extent the Foreign Office legal advisers

appreciated this. | had been involved in a number of

discussions about -- witht herun -up of 1441, some of
which we have talked about, about what needed to be seen

in the resolution. So the importance of having the

statement about material breach, the unreasonable veto,

wouldn't ope rate. So | think | had been involved.

BARONESS USHA PRASHAR: But was it timely? That's the

guestion. You were involved, but was it timely?

RT HON LORD GOLDSMITH QC: | think that you have got two

examples in this matter where | offered advice where it
wasn't asked for; in July 2002, and again at the end
of January 2003.
My view was, if | thought that it was necessary for
a minister to know, | would tell t hem, whether they

wanted to hear it or not.

BARONESS USHA PRASHAR: You were actually -- the sense | got

earlier, in the first half you were surmising what was

going on from the papers.
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RT HON LORD GOLDSMITH QC: Yes.

BARONESS USHA PRASHAR: Then you, of course, asserted

yourself and you gave advice when it was needed, but my

guestion really is: would it have hel ped if you had been
involved much earlier when there was discussion?

Because one of the points made yesterday, by

Sir Michael Wood was that they don't think the role of

the Attorney General should be sepa rate from being

a political minister because you need to be involved in

the policy development. Were you involved at the right

time in terms of policy development?

RT HON LORD GOLDSMITH QC: | don't know. | don't know what

difference, if any, it would have made. My own view is
that it is right that the senior legal adviser, and all
legal advisers, should be involved in the policy
development, because that helps ministers, once you
understand what their objectives are, to reach a way of
achieving those which is lawful.
| personally believe that the Attorney General
should attend Cabinet, not as a minist er expressing
views on all the policy issues, but rather --  butto be
there, both so that you could understand the context in
which important issues were being raised, and also help
to keep ministers on t he straight and narrow. You could

pick up where they perhaps were going in the wrong
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direction.
So | thought that was important, and it wasn't
a practice that had taken place. There was some
suggestion | was excluded from Cabinet. That is simply
not the case. What had happened was that it simply
wasn't the practice at that stage, and | think, at
a later stage, my view prevailed that, as
Attorney General, | ought to be present at Cabinet so
that | could hear what was taking place, and therefore
be in a much better position to advise, not in a vacuum,
but in context.
I'm afraid it is a long answer, but in a sense I'm

saying | agree with you, Baroness Prashar, that | think

it would have been -- my preferred route would have been

different, bu t I really have no reason to suggest that

it would have reached a different conclusion, because,
when advice was needed, | gave it, whether it was asked

for or not.

BARONESS USHA PRASHAR: That's a moot point

a different decision would have been reached, but |
think the point is you would have liked to have been

involved in a timely manner.

RT HON LORD GOLDSMITH QC: Well, I think it would have

been -- Ithink it would have been better if legal

advisers are involved as the policy is being formulated
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rather than at the end, and | consistently said this to

lawyers who were giving departmental advice. | said,

"Don't wait until the end, if you can. You should be

involved in policy". So | did insert myself into that

policy consideration in this way.

SIR MAR TIN GILBERT: I'm puzzled that you weren't involved

in the actual legal aspects of the negotiations of 1441

and that you had to, as it were, find out about the

process afterwards from Sir Jeremy Greenstock.

Can you just tell us whether there was ever any

suggestion that you might and what your views are on

being excluded from this process?

RT HON LORD GOLDSMITH QC: As Sir Michael rightly said, the

Foreig n Office legal advisers sent across to my office,

you know, drafts that were being produced. The

difficulty about that is that you see the words but you

don't really understand the context in which they are

being debated. You get some big ideas about the issues

but not the detail.

My practice is

I'm quite a hands

- on lawyer, and

if somebody had said, "Would you mind coming to New York

for a week a

negotiations?" | would have been very happy to do it,

but that's not the way it works and | don't imagine

| would have had time to do it.
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SIR MARTIN GILBERT: You didn't feel when you saw these
notes that somehow this was something on which your
judgment would be rather important?
RT HON LORD GOLDSMITH QC: | knew that my judgm ent would be
important once the resolution had been agreed, of
course.
SIR MARTIN GILBERT: Once it had been agreed, then, of
course, these terrible lacks of clarity couldn't be
resolved.
RT HON LORD GOLDSMITH QC: That's true.
SIR MARTIN GILBERT: As you said, it was then a decision.
RT HON LORD GOLDSMITH QC: That's true, but, of course, our
practice is that negotiations in the Security Council,
are difficult. They involve other member states. They
happen in a particular way between our Ambassadors, and
| wouldn't for a moment think that | would have been in
any position to negotiate with other ambassado rs or
something of that sort.
SIR MARTIN GILBERT: Or to give legal advice --
RT HON LORD GOLDSMITH QC: Yes, there were a lot of other
demands on my time and | was no doubt thought -- butit
has nev er been done that way before. In relation to
some other areas of policy -- for example, | mentioned
the EU policy -- | did get much more closely involved in

the negotiation.
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1 BARONESS USHA PRASHAR: | want to come back to a couple of
2 other points that -- Jack Straw, when he wrote to you,
3 he sort of said:
4 "In issues of international law, my experience is of
5 advice which is more dogmatic, even though the range of
6 reasonable interpretation is almost always greater than
7 in respect of domestic law."
8 Did you consider this to be a fair and proper point
9 t 0 make?
10 THE CHAIRMAN: Do you need the reference?
11 RT HON LORD GOLDSMITH QC: No, | have got it, thank you very
12 much indeed, Sir John.
13 | mean -- 1 did have a little bit of sympathy with
14 that. It hink there can be something of a tendency to be
15 inflexible or dogmatic about a view, and | both
16 understand why that position is taken sometimes, because
17 it is necessary, because there isn't a court to
18 det ermine it, then you stand by your point of view. But
19 | did understand his frustration and | knew from his
20 time in the Home Office that he had challenged legal
21 advice he had received from time to time and he had
22 turned out to be right.
23 So | had some sympathy with him, but what mattered
24 to me wasn't that point. | mean, that didn't affect my

25 view at all. My view remained to reach, after carefully

106



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

considering all the arguments, all the evidence, what
| considered to be the correct legal position.

BARONESS USHA PRASHAR: We are aware that
Christopher Greenwood's vie w was at that time around.
Were there other people who had any different views at
the time?

RT HON LORD GOLDSMITH QC: There were lots of views being
expressed. There certainly were a lot of views being
expressed. Indeed, there were opinions being circulated
that it would be unlawful to go without a second
resolution. Every single member of the Labour Party
received an opinion at one stage or members of th
Cabinet would have done, but other people expressed
different views and | recall seeing those and there was
quite -- there was obviously a lot of debate going on in
the academic world in relation to it.

BARONESS USHA PRASHAR: Indeed, and you were paying full
attention to all of that?

RT HON LORD GOLDSMITH QC: | would notice it. Certainly.
This is not a headcount game. You look at the substance

of the argument --

BARONESS USHA PRASHAR: Itis not a headcount, there were
obviously views being expressed and people had different
interpretations.

RT HON LORD GOLDSMITH QC: Some with more credibility to
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state what they were saying than others.

BARONESS USHA PRASHAR: What about ministers? Did any
ministers express different views to you, apart from
Jack Str aw, or were you aware of different views?

RT HON LORD GOLDSMITH QC: No.

BARONESS USHA PRASHAR: You were not aware of any? Thank
you.

THE CHAIRMAN: | think we have got one other topic we would

like to pursue before the lunch break, and | will turn
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back to the tireless Sir Roderic.

SIR RODERIC LYNE: Yes, | will try to take you to Washington

and back before lunch, which in 20 minutes is quite

a feat, now t hat Concorde is no longer with us.

Just on that last point, before we get on to

Washington, did you never at any stage have

a conversation with the late Robin Cook or with

Clare Short about their diff

RT HON LORD GOLDSMITH QC: No.

erent views?

SIR RODERIC LYNE: They never approached you?

RT HON LORD GOLDSMITH QC: They never approached me, no.

SIR RODERIC LYNE: Thank you. You went to Washington

in Feb ruary, | think you were there on 10 February

RT HON LORD GOLDSMITH QC: Yes.
SIR RODERIC LYNE: -- 2003.

RT HON LORD GOLDSMITH QC: Yes.
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1 SIR RODERIC LYNE: From w hat you said earlier, this was
2 a journey that arose from your discussion with
3 Jonathan Powell in Downing Street in December, and if
4 I remember rightly -- or maybe from your discussion with
5 Jack Straw, but you had told them that you wanted to
6 have a chance to talk directly to the American lawyers
7 about the Security Council Resolution.
8 RT HON LORD GOLDSMITH QC: I think it had also come up in
9 the conversation w ith Sir Jeremy Greenstock. | thought
10 it would be helpful. The US, | was told, were the main
11 negotiators of this, they were the ones who talked
12 directly, for example, to the French, and although we
13 had, they had the most direct contact.
14 | believe that their understanding -- what they
15 could tell me about the history of the negotiating would
16 be helpful. So | agreed that this was something
17 | should do. | welcomed it and | went to have
18 a meeting.
19 SIR RODERIC LYNE: Whom did you talk to in Washington?
20 RT HON LORD GOLDSMITH QC: | talked to a number of people.
21 | suppose the most important was actually the legal
22 adviser to the State Department, who was the man, as
23 | said, who was regarded as my opposite number in
24 relation to use of force - the highly experienced

25 Will Taft IV. | spoke to the legal adviser to the
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national Security Council and, | think, Judge Gonzalez,
who was the President's counsel at that stage, briefly
to Condoleezza Rice, who came into the meeting, | s
to senior officials in the State Department,

Colin Powell's people. I think | spoke to the

Department of Defens e, although that was more to do with

targeting issues, and | recall | had a meeting wit
Attorney General later in the day, although he wasn't
really very engaged -- that was John Ashcroft. He

wasn't really very engaged on this particular issue.

poke

h the

SIR RODERIC LYNE: We have heard from previo us witnesses how

this administration, like other administrations, often
speaks with many voices.
In your conversations about this specific issue, di
you find that they were speaking with one voice or
than one voice?
RT HON LORD GOLDSMITH QC: They were speaking with
absolutely one voice on this issue. The discussion
involved some detailed textual questions. | still had
these sort of t extual questions. Some of them really
are guite detailed. You know, why is the word "and"
used rather than "or", things of that sort.
On one point, they were absolutely speaking with one
voice, whic h is they were very clear that what mattered

to them, what mattered to President Bush is whether they
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would, as they put it, concede a veto -- Ineedto
explain t hat -- and that the red line was that they
shouldn't do that, and they were confident that they had
not conceded a veto.
The point about conceding a veto was that the red
line was, "We believe" -- the y were saying --  "that we

have a right to go without this resolution. We have

been persuaded to come to the United Nations" - plainly

some in the administration disagreed with that, you know
that very w ell, "but the one thing that mustn't happen
is that by going this route, we then find we lose the
freedom of action we think we now have", and if the
resolution had said there must be a further decision by
the Security Council, that's what it would have done,

and the United States would have been tied into that.

They were all very, very clear that was the most
important point to them and that they hadn't conceded
that, and they were very clear that the French
understood that, that they said that they had told --
discussed this with other members of the Security
Council as well and they all understood that was the

position.

SIR RODERIC LYNE: So they were very clear that the French

had acknowledged, presumably in private, that there

wasn't any need for a second decision?
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1 RT HON LORD GOLDSMITH QC: Yes, in the discussions that they
2 had had. They were very clear -- they were very clear
3 that they had been adamant that this was key to them and
4 that they had stuck to their guns and they had therefore
5 conceded the discussion, the French acknowledged that,
6 a discussion and no more.
7 SIR RODERIC LYNE: What evidence did they give you that the
8 French had acknowledged this?
9 RT HON LORD GOLDSMITH QC: | wish that they had presented me
10 with more. That was one of the difficulties, and | make
11 reference to this, that, at the end of the day, we were
12 sort of dependent upon their view in relat ion to that.
13 But | had seen -- certainly | had seen -- | looked
14 very carefully at all the negotiating telegrams and
15 I had seen that there were some acknowledgments of that,
16 acknowledgments that the Fr ench understood the
17 United States' position, at least, in telegrams that
18 | had seen, and | was told of occasions when this had
19 been clearly stated to the French.
20 SIR RODERIC LYNE: But essentially, you were 0 nly being
21 given the views of one party to the conversation, two if
22 you include the telegrams referring to what the British
23 had heard. They couldn't give you clear evidence of
24 this. You had to take their word for it?

25 RT HON LORD GOLDSMITH QC: Yes, | did. But one thing did
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seem to me absolutely clear: | had known

-- indeed | had

known in October -- that the key issu e had become the

issue between the United States and France, on one hand,
perhaps others behind France: was there going to be

a need for a second resolution or not? So this was, as

it were, the absolutel y critical issue that was being

debated. Therefore, this wasn't a sort of peripheral
matter. This was the very, very heart of what the

resolution said, and, therefore, when you then look back

at the res olution, and you see the words that are used,

you look at it in that context. You can't interpret
legal documents in a vacuum.

The context was the most important question, or one

of the most importan t questions, was: is there going to

be a decision or something less? Then you look at
operational paragraph 12 and you say, "Ultimately, can
they really have made a mess of this? Can they really
have us ed this expression except very, very

deliberately?"

SIR RODERIC LYNE: As we established before the break, both

the French and the British and the Americans had had to
give ground on precisely that point, but

RT HON LORD GOLDSMITH QC: With respect, | don't agree.
| simply don't agree. | think it is a different point.

| think the point that the US and the UK had had to give
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ground on was that there would be a second discussion.

What | was being told they didn't give ground on was

that it would be a decision, and this is why this red

line of President Bush was hugely important, because he
could have had walked away from it. We couldn't walk

away from the resolution. He could have done, on his

view of the law.

SIR RODERIC LYNE: The ground we had given was on our

request that the Security Council should give a clear

authorisation in that resolution. We were seeking

a decision and we didn't get that. So we had both given

ground, but we are going down a bit o f a sidetrack here,

but an important sidetrack.

THE CHAIRMAN: Did you want to?

RT HON LORD GOLDSMITH QC: If I may, because you are drawing

attention, which | entirely understand, to a resolution,
o] r a draft resolution, or words, as early as September.

This is why | wanted to point to the fact that, by
the time the resolution is concluded, there are a lot of
very clear indicators of it of the use of force, t he
preambles we looked at before. There is the reference

to serious consequences in operational paragraph 13.

So I really don't think -- and actually, this was
the Foreign Office view, | believe, as well, from what
happened subsequently -- that there needed ever to be
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1 a statement, "And you can use necessary means". So we
2 weren't actually conceding the case a t all by not
3 insisting on those words going on.
4 SIR RODERIC LYNE: Can | come back to your conversation with
5 the Americans? The Americans gave you their version of
6 their conversations with the French.
7 RT HON LORD GOLDSMITH QC: Yes.
8 SIR RODERIC LYNE: Did you then go and ask the French for
9 their side of the story?
10 RT HON LORD GOLDSMITH QC: No, | couldn't do that.
11 | plainly couldn't have done that.
12 SIR RODERIC LYNE: Itis a very important issue. Why
13 couldn't you?
14 RT HON LORD GOLDSMITH QC: | couldn't have done that,
15 because, there we were, plainly, by this stage, in
16 a major diplomatic stand - off, ify ou like, between the
17 United States and France.
18 | couldn't -- you couldn't have had -- andyou
19 couldn't have had the British Attorney General being
20 seen to go the French to ask them, "What do you think ?"
21 The message that that would have given Saddam Hussein
22 about the degree of our commitment would have been huge.
23 SIR RODERIC LYNE: Could you not have had a private
24 discussion with the French?

25 RTHO N LORD GOLDSMITH QC: I'm not sure if that's possible.
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THE CHAIRMAN: Or pursue the matter through diplomatic
channels?
SIR RODERIC LYNE: Or pursue the matter through di plomatic
channels?
RT HON LORD GOLDSMITH QC: | think that comes to the same
thing.
SIR RODERIC LYNE: We have confidential communications with
the French through diplomatic channels.
RTHON LORD GOLDSMITH QC: I think this was a hugely
sensitive political area. The United States and the
United Kingdom were acting very closely together. We
were not acting very closely with France. They had, or
they came to have, a clear view as to what they wanted
to happen. | don't know whether they did throughout.
They came to have a clear view in relation to it.
| don't think, if | had said to somebody, "Do you mi nd
if | now go and talk to the French about this?" that
anybody would have said that was acceptable.
SIR RODERIC LYNE: So we have a situation in which, as you
are formulating your legal advice to the Prime M inister
on this crucially important question -- you have got the
accounts from Sir Jeremy Greenstock and from the
Americans of exchanges held in private without written
contemporaneous records with the Fr ench, and we also

have on the public record what the French and other
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governments have said about Resolution 1441, which does

not point in exactly the same direct ion.

RT HON LORD GOLDSMITH QC: | have also had what Jack Straw

has said. Jack Straw sent me a detailed letter.
I think this may be one of the things which has not been
declassified, but it is important that | mention that
| had a detailed letter from him, which commented again
on the textual arguments which | had raised and also
provided a very clear view about what the negotiating
issue had been and how it had been resolved. So there
were those three things that | had had.
You are absolutely right, Sir Roderic, that | did
not have a signed statement and of course that's one of
things which then gave r iseto -- you know, to
difficulties, and | made the point, | think on 7 March,
we were dependent ultimately on their view. But that
doesn't detract from the critical point that you have to
interpret a re solution in the context and the context

was -- and this | was persuaded on and | have seen

enough to know that this was right -- was there going to

be a second decision required or not?

Then, with tha t in mind, you then go back to the
resolution and you look at the words that have been
used, and, ultimately, the fact that a deliberate choice

had been taken to use the words "considered the
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situation" and not "decide", to me was the most powerful

factor at the end of the day.

SIR RODERIC LYNE: If you had gone to a court of law, had

such a court existed, and put to them what you had heard
from the Americans, from Jack Straw, from

Sir Jeremy Greenstock, about the French position, but

they had also had to consider what the French had said

on the record in the Security Council, what -- to which

side of this would they have given greater weight?

RT HON LORD GOLDSMITH QC: Well, can | answer this way, and

| know I'm moving forward, but at the point that | took
the view -- and I'll explain why -- that | had actually
to come down on one side of the argument or other,
| used a test which | quite frequently use when I'm
having to advise on difficult matters, which is to say
"Whi ch side of the argument would you prefer to be on?"
and | took the view | would prefer to be on the side of
the argument that said a second resolution wasn't
necessary.
| would have had -- as | always do in cases, you
have to then consider how you are going to present
certain material, but | would have been able to present,
| believe, the central issue. This is what this debate
was about. There was enough in the newspapers about

that. You could produce negotiating telegrams, perhaps,
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and, therefore, said to any court, "Now come back to

what the words are, | ook at them, and can you really say

when they said 'consider the situation’, they actually

meant 'decide'?"

SIR RODERIC LYNE: You see, I'm trying to work out how much

this negotiating record -~ how much weig ht this
negotiating record of private conversations can actually

bear, and | put this question yesterday to

Sir Michael Wood.

His view was that:

"If this matter came before a court, a court would,

in my view, give very little weight to private
conversations which are recorded by one side."

Then he went on to say:

"If you look both at the informal negotiations and

at what was said on the record, | cannot read that as

otherwise than being pretty heavily weighted towards the
view that it was for the Council to take the decision on
whether force could be used."

So that was his view of the relative weights of
a negotiating record of what is said in private in the
corridors of the UN and of what is said in public in

formal statements in the UN Security Council.

RTHONL ORD GOLDSMITH QC: First of all, | disagree with the

second part of that. | heard him say that yesterday.
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1 | was actually rather surprised that he was saying that

2 the weight was heavily in favour of that point of view.

3 | certainly don't read it that way myself.

4 | didn't hear him explain what you therefore make of

5 what the UN -- a United States has to say --

6 missed some of his evidence | do apologise to him and to
7 the Inquiry.
8 It doesn't grapple with that point at all and it
9 doesn't grapple either with the question of the word
10 that is actually u sed in operational paragraph 12.
11 As to the former, there is not a lot of guidance as
12 to how you interpret a United Nations Security Council
13 Resolution. The best that I'm aware of is in the
14 advisory o pinion of the International
15 Court of Justice in the Namibia matter and | have got
16 the language here:
17 "The language of a resolution of the
18 Security Council should be carefully analysed, having
19 regard to the terms of the resolution to be
20 interpreted -
21 THE CHAIRMAN: I'm sorry, can you speak slightly more slowly
22 for the stenographer?
23 RT HON LORD GOLDSMITH QC: I'm sorry. I'm quoting:
24 "The language of a resolution of the Security

25 Council should be carefully analysed, having regard to
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the terms of the resolution to be interpreted, the
discu ssions leading to it, the Charter provisions
invoked and, in general, all circumstances that might
assist in determining the legal consequences. é

Now, there is not a lot of other authoritative
guida nce on what you do. Of course, if you look at
something and it is inconclusive, it doesn't help you,
well, it is not going to help you.

SIR RODERIC LYNE: No, but if you take the discussions

leading to it -- | hesitate even to get on to this
ground with an eminent lawyer -- open to debate about
what you mean by discussions. |, having spent four
years of my life rather painfully sitting listening to
discussi ons in the United Nations Security Council,
would interpret, myself, that as meaning the discussions
that take place, the debates, if you like, in the
meetings of the Security Council, both when it is
mee ting in its private consultation mode, not in public,
not with a formal published record, but with 15 states
around the table and in its public records.

That is rather like Parliamentary debates leading up

to a bit of legislation. One can take account of that

because it is held in front of other people. You are
not just reliant on one side and there is a record.

Of course, there are other discussions that ta
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1 place in corridors and between individuals. What we are
2 talking about between the Americans and the French were
3 those sorts of informal, unrecorded, private
4 discussions. Not held in public, not held in front of
5 other people.
6 Now, we could spend a long time on this. | hope we
7 can agree to park that point and agree that there is not
8 absolute ¢ larity on how Security Council Resolutions are
9 interpreted, as you have just said, and as
10 Sir Michael Wood, indeed, also said in his written
11 evidence to us, where he essentially made the same
12 point, thoug h referring not to the Namibia judgment but
13 | think to a Vienna Convention.
14 RT HON LORD GOLDSMITH QC: The Vienna Convention deals with
15 treaties rather than Security Council Resolutions, but
16 it is of some ass istance, | agree.
17 SIR RODERIC LYNE: If we can park that point, what | would
18 like to do, just before we take a break, is to fly you
19 back from Washington to London, if you are content.
20 Is there anything el se you wish to say about the
21 discussions in Washington before we do that?
22 RT HON LORD GOLDSMITH QC: | would just like to make this
23 observation.
24 | do, of course, understand, Sir Roderic what you

25 are saying. | noted that Sir Michael, for example, said
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that | was right. He used these words: | was right to
try to discover as much as | could about the negotiating
process. | did that. Others didn't. What weight you
place on it is a matter of judgment, and when you can
see that there is a critical issue which plainly was
discussed -- and I'm not convinced that this was only
discussed in what Sir Roderic would term private
discussions as opposed to in the private but 15 - member
discussions.
When you see there is a key issue there, then you
really sho uldn't ignore that, when you have got a text
which is not clear, and you should say, in the light of
that, in the light of that context, "I must now look at
the words and see what they were intended to mean".
SIR RODERIC LYNE: Are you aware of any point in the
15 - member discussions in which the French acknowledged,
in the words quoted earlier, that they had lost and knew

they had lost?

RT HON LORD GOLDSMITH QC: Sir Jeremy said it was apparent

from the way that they dealt with matters actually in

the Security Council on the day that the -- onthe day
that the resolution was passed. In court, | suppose

| would h ave to call him and get him to give that

evidence about that.

25 SIR RODERIC LYNE: Yes.
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1 RT HON LORD GOLDSMITH QC: |recognise, as | have said
2 several tim es, t his is one of the difficulties in
3 relation to it. What | disagree with is you can simply
4 ignore all of this.
5 SIR RODERIC LYNE: No one here is seeking to ignore any of
6 this or to challenge the fact that it w as quite right to
7 dig into it. As | said earlier, I'm trying to establish
8 what weight should be placed on the record, and if you
9 had Sir Jeremy saying, in his view, it was apparent that
10 the French had ta ken a position, and you had him in the
11 witness box in a court and the court also had to look at
12 what the French had said on the record formally in
13 public, the court would make a decision as to which of
14 th ose statements he gave greater weight to, and you, as
15 a lawyer, will know much better than | do where the
16 court might come out.
17 RT HON LORD GOLDSMITH QC: And I, as a lawyer, would also
18 then have said to the French Ambassador, or whoever was
19 given the evidence, "By the way, we now know what your
20 position was, because you have set it on the record".
21 SIR RODERIC LYNE: That's after the event, and I think the
22 court probably would have to rule that out of
23 consideration.
24 RT HON LORD GOLDSMITH QC: Oh, no.

25 SIR RODERIC LYNE: If I can fly you back --
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RT HON LORD GOLDSMITH QC: Please, fly me back!

SIR RODERIC LYNE: If I can fly you back to London, you get

back here, I think, on 11 February. Is it right that on

12 February you made a revision to the draft opinion

that you had show n to the Prime Minister in the middle
of January and that for the first time at this stage you

stated that you were prepared to accept that

a reasonable case could be made that 1441 revived the

authorisat ion to use force in Resolution 6787

RT HON LORD GOLDSMITH QC: Yes. I'm not sure | drafted it.

| think what happened, | had gone with at least one of
my officials. We had obviously discussed very closely
wh at had taken place in Washington. She had been
involved in the meetings with Sir Jeremy, seen

Jack Straw's letter. We discussed this and | must have
told her at this stage, because it was my view, "l now

do consider that there is a reasonable case".

SIR RODERIC LYNE: That's the first time you have said that?

RT HON LORD GOLDSMITH QC: Yes. | just -- may | just go

back to this question of reasonable case? Because
Baroness Prashar asked me the question.
When | first was asked to advise, it was suggested
to me in my office that it would be sufficient for me
just to say what a reasonable case was.

| was actually uncomfortable about that at that

125



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

stage, so | wasn't looking at it, at that point, on the
basis of reasonable case, | was looking at it from the
point of view of: where does the balance come down when

you weigh up all the arguments?

SIR RODERIC LYNE: Which is the better view?

RT HON LORD GOLDSMITH QC: Which is the better view

is why you don't you see tha t language, the reasonable
case language, at that stage, but having heard what

Sir Jeremy had said, he hadn't sort of got me there

first time round, but then it was added to by what

Jack Straw said, it wa s added to very much by what the
Americans said, particularly this point about the red

line, and, in the light of that, | was saying, "I'm now

satisfied that there is a reasonable case".

SIR RODERIC LYNE: Bu t you are also still saying that

the better view is that a further decision is nheeded by

the Security Council?

RT HON LORD GOLDSMITH QC: No.
SIR RODERIC LYNE: That's not your position?

RT HON LORD GOLD SMITH QC: |don't reach that view. | don't

need to, because the precedent is simply it is enough to
say there is a reasonable case and this is what had
been, and so | said, "Well, there is a reasonable case",

and that's what the draft agreement --

SIR RODERIC LYNE: Were you not recognising that there would
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be stronger ground for us if there was a further
Security C ouncil Resolution?

RT HON LORD GOLDSMITH QC: Of course, of course.

SIR RODERIC LYNE: Right. Now, this is, as you have just
said, the first time that you had actually acknowledged
this. Was it, therefore, the arguments that you had
heard in Washington that had persuaded you of this?

RT HON LORD GOLDSMITH QC: It was the combination of
Sir Jeremy Greenstock, Jack Straw and what had happened
in Washington.

SIR RODERIC LYNE: Although after you had met
Sir Jeremy Greenstock, you advised the Prime Minister
that you weren't at that stage persuaded.

RT HON LORD GOLDSMITH QC: As | said, Sir Jeremy on his own,
he ma de some good points, he moved me in my mind, but he
didn't quite get me there.

SIR RODERIC LYNE: Right.

RT HON LORD GOLDSMITH QC: It is the combination of the
three. It was, frankly, quite hard to believe, giv
what | had been told about the one red line that
President Bush had, that all these experienced lawyers,
and negotiators in the United States could actually have
stumbled into doing the one thing that they had been
told mustn't happen.

SIR RODERIC LYNE: They might have stumbled into a situation
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where, under very strong pressure from the British to

hav e a Security Council Resolution, which, as you said
they themselves did not think was necessary, they had
made certain concessions, the concession of having

a resolution, the concession that the Security Council
should meet again, which at least complicated the

situation.

RT HON LORD GOLDSMITH QC: Well, that it complicated the

situation --we would not be here today if it hadn't

complicated the situation. O f course | agree with that.
| mean, a red line means a red line. It was the

only one, | was told, that mattered. They didn't mind

what else went into the resolution, so long as it did

not provide a veto, and, if it required a decision, then

one of the Security Council members, perhaps the French,

could then have vetoed action by the United States,

which, up to that point, they believed they could take

in any event.

SIR RODERIC LYNE: Now, | suspect that if President Chirac

were sitting in your seat at this moment, he would say

the French had a red line, which they had also

preserved, which was that this should be a two - stage
approach with a further decision -- at one point,

| think he referred to this as seeking a lock on this --

and you would reach an argument to which there wasn't
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a clear answer, because neither point was clear from the
resolution, as we have already made clear, that it was
unclear, to use a Rumsfeldism.
RT HON LORD GOLDSMITH QC: With respect, | don't agree
because we know -- | agree we didn't know it at the
time, but we now know from what Ambassador Levitte said
publicly, what the French Ambassador said to me, that
actually the French knew and b elieved that there wasn't
a need for a second resolution.
So if we had them in front of us today, if we had
President Chirac in front of us today, | don't know what
he would say, but if he was acknowl edging what his
Ambassador said, and there were reports that he was
saying this to the White House on the instructions of
President Chirac, then he would have had to acknowledge
that, actually, no, he did know that there wasn't going
to be a decision.
SIR RODERIC LYNE: Mention of the French makes me think that
this is a very good moment to take lunch.
THE CHAIRMAN: Let's break for lunch and return, if we may,
at 2 o'clock.
(1.05 pm)
(The short adjournment)
(2.00 pm)

THE CHAIRMAN: Welcome back everyone. We will resume this
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sessi on and the questioning will be led in a moment by

Sir Lawrence Freedman.

SIR LAWRENCE FREEDMAN: Thank you very much. | want to take

you through the advice you gave to the Prime Minister on
7 March.

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: Now, you referred to him earlier as

the "client", and | presume that these were the terms in
which you gave him this advice, which means that you
wante d him to be clear about the legal risks and

possibilities that he had to consider.

RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: Why now? Why March 7th?

RT HON LORD GOLDSMITH QC: | had actually told him t hrough

his officials, my view that there was a reasonable case

on, | think it was, 27 February. After | came back from

the United States, as we saw this morning, in

discussions with my officials, | had t aken the view
there was a reasonable case. A draft was produced which

reflected that. | don't know why it took me until

27 February, but that may have been the first time there

was a meeting. | met wit h Jonathan Powell,

Sir David Manning and Baroness Morgan and told them that

I had been very much assisted in my considerations by

Jeremy Greenstock, the Americans -- | may have mentioned
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1 Jack Straw as well, and | was able to tell them that it
2 was my view that there was a reasonable case.
3 I'm sure | added that the safest course is still to
4 get a second resoluti on, you know, implicitly saying you
5 should still keep trying. So | had given that advice --
6 SIR LAWRENCE FREEDMAN: But that was verbal rather than
7 written?
8 RT HON LORD GOLDSMITH QC: Yes, it was verbal rather t han
9 written. Obviously, | had prepared what | was going to
10 say. Then -- so | told them -- and | had given them,
11 therefore, as | saw it, and as | believe they saw it --
12 I had given them the green light, if you will, that it
13 was lawful to take military action, should there not be
14 a second resolution and should it be politically decided
15 that that was the right course to take.
16 | think then in the week i n which the note of
17 7 March was given, | was then asked, "Would you now,
18 please, produce a written advice expressing your view?"
19 and | did, and although it contains more detall, it has
20 the same substance as the oral advice | had given
21 towards the end of February.
22 SIR LAWRENCE FREEDMAN: Thank you. Now, we have already
23 spent some time on the exegesis of 1441, but | think it
24 would be helpful, to start with, if we just went through

25 the resolution in order to make sure we understand what
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it means.
One thing we have already mentioned, | think, in

your ans wers to Sir Martin, was the nature of the

revival argument and the fact that you were aware that

this didn't seem to be controversial, but that you

wanted to satisfy yourself that it is -- that it worked.
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: Now, this requires -- and | think

this is why people may be interested in

an explanation -- alink between a resolution passed
in November 1990 with regard to Iraq's occupation of
Kuwait --

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN:  -- and how the members of the
Security Council, acting with the Government of Kuwait,
might use all necessar y means to get its liberation, and
the whole question of weapons of mass destruction,
compliance with UN Resolutions 11 years or so later.

Could you explain how that link can be made?

RT HON LORD GOLDSMIT H QC: Absolutely. First of all, it is
very important to note that Resolution 678 was not
limited to the liberation of Kuwait. Resolution 678
says in terms -- and | am reading from operative
paragraph 2 , that, it is to:

"... authorise member states ... to use all
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necessary means. To uphold and implement Resolution 660
and subsequent relevant resolutions ... "
That's really the removal from Kuwait:

"... and [importantly] to restore international

peace and security in the area."

SIR LAWRENCE FREEDMAN: There has been a question raised

about th e word "restore", which suggests looking

backwards rather than forwards.

RT HON LORD GOLDSMITH QC: I'm not sure | understand that

point. Forgive me. The important point to me is that
there was a dual purpo se in the "all necessary means".
One was to cause Iraq to leave Kuwait, but also to

have --  "restore", met" whatever -- international peace

and security in the area, which meant, therefore,

dealing w ith those things which were a threat, and the
issue to the Security Council -- this becomes clearer
when one reads Resolution 687 -- that the Security

Council were of the view that Iraq's conduct, not just
by being in Kuwait, but more generally, was a threat to
international peace and security. They had not just
invaded Kuwait, they had intentions. There was concern
about their ambitions in relation to weapons of ma Ss

destruction, which they had used, and if one looks at

Resolution 687, for example, there is a - preambular

paragraph 8 talks about the Security Council being
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conscious of the statement of Irag threatening to use
weapons in violation of its obligations under the Geneva
protocol, its prior use of chemical weapons.
Preambular paragraph 14 refers to the Counci | being
aware of the use by Iraq of ballistic missiles for
unprovoked attack, and, therefore, of the need to take
specific measures in regard to such missiles located in
Irag.
SIR LAWRENCE FREEDM AN: There are a lot of these.
RT HON LORD GOLDSMITH QC: There is a lot there.
SIR LAWRENCE FREEDMAN: But it has normally been its
assumption -- and this indeed was partly behind the
containment policy -- that the means by which Iraq was
controlled on 687 was through sanctions, rather than the
threat of military force.
RT HON LORD GOLDSMITH QC: Well, | think this was the
debate. 687, as indeed 1441 says, set out the
conditions for the ceasefire --  but it was a ceasefire,
not a termination of authority, and over the course of
the next few years, there were a number of incidents.
States had taken military actio n on two occasions
because Iraq had failed, on one occasion, to allow
UNSCOM inspectors in, on another occasion, | think, to
allow inspection of presidential palaces where it was

believed that perhaps thi ngs were. There was a long
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process.
It was hoped, | have no doubt, that sanctions and,

from time to time, targeted force and threat of force,
wo uld actually deal with these problems, but obviously
the issue was, politically, that, by 2002, had that
policy failed, was there any point doing any more
sanctions or did it now have to go further?

SIR LAWRE NCE FREEDMAN: Indeed. You mentioned the question
of inspection of Saddam's palaces.

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: This was the December 1998 so
Desert Fox.

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: Now, Sir Jeremy Greenstock told us
that he had sought to replicate the position that had
been taken in November/December 1998 in 1441.

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: Did you see these as being
comparable? Did you think you'd succeeded?

RT HON LORD GOLDSMITH QC: In some respects 1441 was
actually significantly stronger than 1205. 1205, which

was a short resolution -~ first of all, 1441 sets out in

detail, in the preambles, the revival argument. That's
essentially what it does and what | referred to this

morning. 1205 did nothing of the sort.
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Secondly, 1205 used this language of "flagrant
violation" which, although it sounds very bad, doesn't
have a legal meaning, whereas "material breach” was

recognised as the thing which would then revive
authorisation under 678.

1441 warns of serious consequences for

non - compliance with this resolution, whereas 1205 sort

of referred back to previous wa rnings. 1205 was also

interesting because, 1205, there wasn't actually action
taken immediately after the resolution was passed.

What happened, the resolution was passed, as

| recall, Saddam Hussein then made a statement that he

was going to comply. The United Kingdom, | think, Prime
Minister Blair, then said, "As a result of that, we are

holding back", and then UNSCOM said, | think, that,

"This is not actually happening”, and so then military

action took place. But there was a gap between the
resolution and military action. So those were the
points.

SIR LAWRENCE FREEDMAN: The head of UNSCOM, in fact
declared the material breach, as it were, or the
flagrant violation which then provided the basis for
military action.

RT HON LORD GOLDSMITH QC: | think in 1205 --

1205, yes.
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described the argument that had been used in late 1998

as a strained legal argument, and it was strongly

criticised thereafter by Security Council members. Were

you aware of that? Did you have a view on that?

RT HON LORD GOLDSMITH QC: | was aware that it had been

criticised, although the criticism, at least in part

was because there had been resistance by some to the use

of the term "material breach" in the resolution, as

| understand it, precisely because that was known to be

the thing that would allow the reviva | argument to

operate.

Different language was used, but still the

United States and the United Kingdom, thought there was

enough there.

| was, if | may say so -- and | don't want to

personalise this

-- alittle bit surprised to hear that,

because 1205 and the operation in 1998 was supported by

Foreign Office legal advisers. When | received my first

briefing in relation to the revival

argument, there was

no hint from the Foreign Office legal advisers that they

regarded

the

revival argument as not appropriate, and

| never heard that said until the comment that was made

yesterday

perfectly true.

fro m us; other countries disagree, that's
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SIR LAWRENCE FREEDMAN: | think she acknowledged that she

had gone along with it and worked with it at the time

RT HON LORD GOLDSMITH QC: I'm saying nobody told me in the

run - up to March 2003, "Actually, the Foreign Office has

changed its mind", if, indeed, it had. I'm sure it

hadn't.

SIR LAWRENCE FREEDMAN: Thank you. That leads us quite

neatly on to the language of 1441, and the operative

paragraphs start by explaining that Iraq is in material

breach, and you have already given us a n explanation of

your understanding of "material breach".

It sounds a very either/or thing. Are there

gradations of material breach? Can you have more severe

material breach or is it just one basic category?

RT HON LORD GOL DSMITH QC: Of course you can have more

severe material breach. The point is that the language

is there to indicate a breach of such a character that,

as | said in the language of the Vienna Convention on

the Law of T  reaties, means that the other part y can treat

that as a ground for terminating or suspending the

obligation in question. So here terminating or

suspending the ceasefire.

SIR LAWRENCE FREEDMAN:

So tha tis what it allows you to do,

but there can be variations in the nature of the breach

and how serious it is?
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1 RT HON LORD GOLDSMITH QC: Yes, the question is: does it
2 pass that threshold to cause force to be -- the
3 authority for force to be revived. If there had been an
4 attack by Irag on another country, that obviously would
5 have been a most serious material b reach, but there
6 could be far less conduct than that and it would have
7 been a material breach.
8 SIR LAWRENCE FREEDMAN: Then the next operational
9 paragraph 2 gives Iraq a chance to comply with its

10 disarmament obligations. Then it is required to issue

11 a currently accurate, full and complete declaration to

12 cover all aspects of its WMD programmes with which the

13 Security Council has been concerned.

14 Then we come to this critical paragraph 4, and this

15 defines the Iragi behaviour that would constitute the

16 sort of next and most potentially fundamental  material
17 breach.
18 Can | just check with you tw 0 aspects of this?

19 First, while the discovery of actual weapons of mass

20 destruction was being referred to as the smoking gun,

21 presumably, you would have decided the issue once and

22 for all. That's not act ually the test. The testis an
23 inaccurate and incomplete disclosure document and then

24 inadequate cooperation with "the enhanced inspection".

25 RT HON LORD GOLDSMITH QC: A failure by Iraq at any time to
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1 comply with and cooperate fully in the implementation of
2 this resolution. | think that Mr Blix made it clear in
3 his early reports that this was a resolution which
4 call ed for positive action on the part of Irag. It had
5 to demonstrate its compliance. It wasn't a case for the
6 inspectors to, as it were, catch as catch can.
7 SIR LAWRENCE FREEDMAN: It was both of these? An inaccurate
8 disclosure document by itself wouldn't be sufficient?
9 You would need -- that's the and/or argument?
10 RT HON LORD GOLDSMITH QC: As a matter of interpretation
11 that's what was said. | actually am not sure, as
12 a matter of interpretation, whether that's right.
13 | actually read that as disjunctive, but it doesn't
14 matter because, in fact, we have got into the second
15 part of it.
16 SIR LAWRENCE FREEDMAN: So, ok ay. But what about means in
17 terms of people's understanding of what a material
18 breach might be? You are talking about this
19 non - cooperation with the inspectors as a test, not
20 necessarily a smoking gun, a nd | think
21 Sir Jeremy Greenstock described to us the developing
22 view within the Security Council that, without a smoking
23 gun, it was going to be quite hard. Were you aware of
24 this as an issue?

25 R T HON LORD GOLDSMITH QC: Of course, this was an issue in
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the broader sense politically. What would be the right
thing to do? Obviously, if there had been discovery
that might have made it different. The question is what
the resolution required.
THE CHAIRMAN: You would say that that was a political
judgment, not a matter of legal interpretation?
RT HON LORD GO LDSMITH QC: Exactly.
SIR LAWRENCE FREEDMAN: The resolution then describes the
enhanced inspection regime in some detail. Then, in
paragraph 11, it directs the Chairman of UNMOVIC and the
Director General 0 f the IAEA to report any interference
or non - compliance.
Paragraph 12 explains how, on receipt of a report,
the Security Council will convene to consider the
situation, and then paragraph 13 recalls t he repeated
warnings to Iraq that it will face serious consequences.
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: Now, you drew attention before
lunch, and you have just done it again, to the
preambular paragraphs and the references to "all
necessary means", but in this paragraph 13 it refers to
"serious consequences".
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: Now, we know -- thisha s already

been raised -- that the Americans would have preferred
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the term "all necessary means" there, and that would -
that's the normal Security Council Resolu tion. That was
the language. That was the language of 678.
RT HON LORD GOLDSMITH QC: It was the language of 678.
SIR LAWRENCE FREEDMAN: It had been used in other Security
Council --
RT HON LORD GOLDS MITH QC: It had been used in other
Security Council Resolutions, yes.
SIR LAWRENCE FREEDMAN: So what was your understanding of
the phrase "serious consequences"?
RT HON LORD GOLDSMITH QC: My understanding of t he phrase
"serious consequences” in the context was it was
actually saying the same thing, threatening that there
would be a use of force. | base that, | think, on two
things.
First of a I, that was actually the advice
| received from Foreign Office legal advisers and it
came up, for example, particularly in the context of
what the terms of a second resolution would be, because,
after 14 41, there was work being done on what a second
resolution would be, what did it need to say, and there
was very clear advice it didn't need to say then "use
all necessary means". | was also told that "serious
consequences" was regarded as coded language for "use of

force".
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It is also, as a matter of common sense, not that
obvious what else it could have meant . Irag was already
under a very stringent sanctions regime. There is all
this talk about "use of force" earlier on in the
resolution, | would have thought that it would have been
pretty clear that this is what the Security Council were
getting at.
SIR LAWRENCE FREEDMAN: But in 1998, the action that had
been taken was military.
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: But far short of a full - scale
invasion -
RT HON LORD GOLDSMITH QC: That is true.
SIR LAWRENCE FREEDMAN: -- oflrag. So it might have
implied, be understood, as threatening the use of force,
but what sort of force d oes it imply?
RT HON LORD GOLDSMITH QC: The legal question -- and | think
Sir Michael said this too. The legal question is
precisely the same, whether it is a limited military
intervention, or, as you say, a sort of wholesale
military attack.
The question in either case is: is there
a justification for force? Is there a legal basis for
force? The next question you then have to consider, and

| constantly made this point in my advice, is, even
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1 though you have got authority to use force, that force
2 must be no more than is necessary and proportionate to
3 the objective you are trying to achieve.
4 If all you were trying to achieve was to open up
5 a particular place for inspection, you probably wouldn't
6 need to do more than a limited military intervention.
7 If you are trying to do more than that, because - in
8 this case, because the regime had demonstrated that it
9 was not going to comply and the only way, therefore, to
10 have full compliance was to take much stronger a ction,
11 then that is what you would need to do, but that's
12 a separate question from whether there is a lawful basis
13 for your action.
14 SIR LAWRENCE FREEDMAN: Can | just check what authority this
15 no tion that serious consequences is tantamount to
16 military force is based on?
17 RT HON LORD GOLDSMITH QC: | was so advised by
18 Foreign Office legal advisers based on past experience.
19 SIR LAWRENCE FREEDMAN: | may be wrong, but my understanding
20 is that in current UN Resolutions in relation to Iran,
21 the phrase "serious consequences" is used, and | am sure
22 in that case, | hope in that case, it doesn't
23 necessarily just m ean full - scale military operations.
24 RT HON LORD GOLDSMITH QC: With respect, | agree with you.

25 | hope so too. The answer may well be, as | have sort
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of been saying, you have got to look at the context, and
if the context is you talk a lot about use of force and
the context is one last chance, and the context is all
the sanctions regimes are in place at that stage.
SIRLA WRENCE FREEDMAN: The difficulty you can see
developing, and why members of the Security Council
might be concerned, would be that you can imagine
a situation where the material breach is
non - cooperation --
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN:  -- with the inspectors, and it is
well - known at the time that the view of the
United States, and, indeed, the United Kingdom, is that,
shoul d it come to military action, this will not be an
air strike to open up the site, this will be the
invasion and occupation of another country.
So the issue of proportionality that you raise is to
the fore in this matter. Itis an interesting
policy question, it is well understood what this must
mean.
RT HON LORD GOLDSMITH QC: | agree with you. Can | just
clarify one thing as well?
SIR LAWRENCE FREEDMAN: Please do.
RT HON LORD GOLDSMITH QC: | have told you what in the

context "serious consequences” | believe meant. Of
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course, the basis for saying that th ere is authority for
the use of force is because of the revival back to the
"all necessary means" in 678, rather than just because
of operational paragraph 13, which provides some
additional context. Tha t's what I'm saying.
But | do agree with you that the extent of what
takes place is an important question, which was why
| consistently advised it is not enough that there is
lawful authority, you mus tdo -- use no more force than
is necessary and proportionate to the objective that you

are seeking to attain.

SIR LAWRENCE FREEDMAN: You would accept that the invasion

and occupation of Iraq could come into that category?

RT HON LORD GOLDSMITH QC: Yes, | think that's a military

and political judgment, but if the objective was -- and
it plainly was, so far as 1441 is concerned -- achieving
the complete verifiab le disarmament of Iraq, the

stopping of all programmes, the reduction, the removal

of all threat that was coming from that, if the

political and military judgment was that the only way to

achieve that wou Id be a full - scale invasion, then that

would be justified as a matter of law.

SIR LAWRENCE FREEDMAN: But you might understand why

a member of the Security Council, looking at this

situation, might be concern ed that on a certain
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interpretation of 1441, what it had done was to give the

United States the right -- and the United Kingdom --
take what might seem to be a minor or temporary act of

non - cooperation with the inspectors and turn that into

full - blown military action.

RT HON LORD GOLDSMITH QC: Well, as a lawyer, what | would

say is, "Well, you shouldn't have agree dto 1441. If
you wanted to reserve to yourself the right to stop that

happening, you shouldn't have agreed to 1441 in these

terms. You should have made it clear that there needed

to be a decision".

THE CHAIRMAN: At the back of it, there is still the

requirement for proportionality between the action taken

and the objectives sought.

RT HON LORD GOLDSMITH QC: Absolutely.

SIR LAWRENCE FREEDMAN: But th ey might also say that's

precisely why an assessment is needed, that that is why
there is a provision in the resolution for an

assessment.

RT HON LORD GOLDSMITH QC: Yes, they might indeed, but then

you come to the question, this either means you need
a decision or you don't, and that was the question that
was regrettably difficult, but, at the end of the day,

it required an answer.

SIR LAWRENCE FREE DMAN: So if we then are working out the

147

to



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

process by which military action might take place, you

referred earlier to the paragraph in 1441, where it

requires a rep ort of a material breach by UNMOVIC or the
IAEA. Does it allow a member state also to report

a breach or does it have to come from them?

RT HON LORD GOLDSMITH QC: No, it allows a member state to
doso. It hink that paragraph 4 allows for that to
happen.

SIR LAWRENCE FREEDMAN: Would you imagine it would be
difficult to do that without corroborative evidence from
the Director General of the IAEA or the head of

RT HON LORD GOLDSMITH QC: As a matter of practical
politics, of course the Security Council would want to
know what was being said by the inspectors, and, indeed,
they received that information.

SIR LAWRENCE FREEDMAN: So the process is that somebody,
a member state, one of the international organisations,
reports a material breach --

RT HON LORD GOLDSMITH QC: Yes.

UNMOVIC?

SIR LAWRENCE FREEDMAN: -- andt hen there are two questions:

how it is assessed and what to do about it?

RT HON LORD GOLDSMITH QC: Well, this is the question
really, the difficult question, of what was meant about
"for assessment".

Certainly the Security Council was required, before
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anything else happened, before military action took
place -- this was definitely the second stage --
required to meet and to consider the situation.
Now, on the ultimate analysis, having considered the
situation, they could have done a number of different
things. They could have suggested more time, they could
have decided to go -- have military action there and
then, or they could have not decided.
The question then was: if they didn't decide, was
there authority in the rest of the resolution?
SIR LAWRENCE FREEDMAN: So it is important that they have
a serious discussion?
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: It did mean that there was something
to discuss.
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: But if they didn't agree amongst
themselves, then member states that took a particular
view could then go off and do what they thought was
necessary?
RT HON LORD GO LDSMITH QC: That's the architecture, in my

view, of 1441, and that follows, you know, to some

extent, if | may say so, from the fact -- anditis
a very, very important point -- that operational
paragrap h 2 is saying: this is one last opportunity
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after however many resolutions, the period of time for

inspections. This is the context in which it takes

place, repe ated defiance, deception, all the things that

the Inquiry knows very well about the history leading up

to 2002.

SIR LAWRENCE FREEDMAN: So when the British and the

Americans said there was no automaticity her

e, they were

basically saying you would go through some sort of

process, but that process didn't have to conclude with

a particular decision?

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: | now want to look at your opinion,

but rather than go through it all in detail, because it

is quite long, | really want to focus on the summary,

where you are giving your advice to the Prime Minister.

RT HON LORD GOLDSMITH QC: Yes.

SIR LAWRENCE FREEDMAN: Now, in paragraph 26, which is

getting into your summary, you noted the unclear

language of 1441 and you give two views: either a need

for the Security Council to make an assessment on

whether Iraq is not taking its final opportunity; or

that's not needed because the Council has pre

the issue.

- determined

Now -- you see, | don't quite understand. | can see

theological connotations in pre

- determination, but I'm
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1 not quite sure what it means in this case. Could you

2 explain?

3 RT HON LORD GOLDSMITH QC: As | ind icated this morning, the

4 context of material breach really carries with it two

5 elements.

6 One is the fact that there is a breach, which, in

7 a sense, is a factual question; either there is or there

8 isn't depending on what the obligation is.

9 The second is an assessment of its quality, and is
10 it of the quality which enables you to say, "This is
11 such a breach which entitles the other party to invoke
12 it as a reason for terminating or suspending the

13 relevant obligation".

14 Pre - determination meant that the Security Council,

15 having said, "One last chance, if you like, but only one
16 last chanc e", is saying, "Any further failure

17 constitutes a material breach, which entitles member
18 states to move for action”.

19 So they have determined already the question of the
20 guality of the act. Then what
21 a matter of fact, it occurs.

22 SIR LAWRENCE FREEDMAN: In your report earlier
23 I'm not sure | fully understand that

24 American view is:

matters is whether, as

-- as | say,

you said the

25 "Whether or not there has been a material breach is
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an objective fact, and doesn't require any multilateral
assessment mechanisms."

You then say:

"' m not aware of any other state which supports

this view."
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: So you are setting up here

a particularly American view --

RT HON LORD GOLDSMITH QC: No, absolutely not at all.

The point is that, because the Americans took the
view that they could decide material breach, therefore
they didn't need the Security Council Resolution at all.
We took the vi ew that we did.

What the Security Council decided was: there is

a material breach as we stand at the moment, and, what's

more, if you don't take the final opportunity, you don't
comply in every respec
material breach.

So it is still the Security Council which is making
that determination. All that is left is the factual
guestion whether or not they have, in fact, failed,

really an assessment of the --

SIR LAWRENCE FREEDMAN: You see this as a purely factual

guestion?

RT HON LORD GOLDSMITH QC: 1 think it is a factual question.
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| would add -- and | have looked at this and others have
looked at it -- that in the Security Council meeting on
7 March, coincidentally the same day, no member state on
that occasion actually took the view, that | can see,
that Iraq had taken that final opportunity. Indeed,
quite a number of them were quite clear that it hadn't.
Indeed, | think one could say the majority hadn't.
So on that qu estion of fact, had they taken that
final opportunity, it did seem that the Council had
considered it, and there was a very strong, if not quite
unanimous, view that they had not taken that final
opportun ity. The question then was: what, politically,

is the best thing to do? Do we delay or do we go now?

SIR LAWRENCE FREEDMAN: This goes back again to the fact

that, if there were opportunities to get themselves out
of material breach, as it were, then there would be no
need for war. So it leads to the question: is material

breach something you can get out of, once you are in?

RT HON LORD GOLDSMITH QC: The whole point about 1441 was it

was enabling Saddam Hussein to do just that, provided
that he made this declaration and that he cooperated
fully in every respect that had been set out in the

resolution with what was require d.

SIR LAWRENCE FREEDMAN: So the argument then would be - and

this was clearly an argument that was running on the
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Security Council -- that the issue about a second
resolution may not be, do we need one at all, but, do we
need one at this moment, because this story has got
a little bit further to go.
RT HON LORD GOLDSMITH QC: Yes, but | may, if | may, draw

a distinction: legality is a necessary condition for

military action. Itis not a sufficient condition. Once

you have decided if it is lawful, then there is a very
important question, maybe a bigger question, as to
whether it is right to do it.
SIR LAWRENCE FREEDMAN: That's not a question on which you
were advising?
RT HON LORD GOLDSMITH QC: ltis not a question of law, it
is a question for governments and s o forth. Cabinet,
Houses of Parliament.
SIR LAWRENCE FREEDMAN: That's why you go on to say the
safest legal course would be to secure the adoption of
a further resolution, and then this question of the
negotiating history comes in --
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN:  -- in paragraph 28.
Now, you had a very long conversation with
Sir Roderic about this before lunch and you made
view about its relevance very clear.

It is important to note, however, that you do say in
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this advice that, "We had very little hard evidence".
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: So though you are putting quite
a bit of weight on it, the evidential basis is not that
strong.

| tried

RT HON LORD GOLDSMITH QC: Yes, but | think that
to make this point this morning, which is actually, at
the end of the day, the key question still remains: what
do the words mean?
In circumstances where it is clear from the
negotiating history  -- and on this it was clear that
that, at least, was the critical question, "Was there
going to be a need for a decision or not?" -- thenthe
fact that those words are not used -- the Security
Co uncil members knew very well the difference between
"consider" and "decide", that that is a deliberate
choice, then you draw the conclusion that it was
intended that there should not be a decision.
SIR LAWREN CE FREEDMAN: Without going over all the ground
again, we had an interesting discussion about the
possibility of getting French views.
RT HON LORD GOLDSMITH QC: Yes.
SIR LAWRENCE FREEDMAN: Now, on, | think, 4 F ebruary, the
Prime Minister actually met with President Chirac while

he was still in this process of getting your views.
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Were you aware that that meeting was goin g to take
place?
RT HON LORD GOLDSMITH QC: | cannot recall. | may have seen
it in the press. | may have known. | wasn't part of
any briefing for the Prime Minister, or, as far as | can
recall , Saw any record of it afterwards.
SIR LAWRENCE FREEDMAN: It seems this might have been
a rather good opportunity for the Prime Minister to ask
President Chirac directly what he might have thought
about the need for a further resolution.

RT HON LORD GOLDSMITH QC: Well, given where the two states

were at that stage, | suspect -~ but he can speak for
himself -- that Mr Blair would say | couldn't possibly
go to th e French and say, "Could you tell me what I'm

entitled to do?"
SIR LAWRENCE FREEDMAN: I'm sure he couldn't, and this is
a question obviously for the Prime Minister of the day,
but there is an issue about hav ing just come back, and
you will have known, because you were advising before
the meeting with President Bush, at this stage, that the
balance of your view was against moving without a second
resolution, that it wouldn't be surprising if the
Prime Minister wished to speak to President Chirac about
the possibility of working together on what that second

resolution might be, in which case, views might have
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